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P ro le g o m e n a*

F rei u n d  sozia l, d a s  g e h t  d o c h  n ic h t  z u s a m m e n ?  W ie s o  uncR  „ F re ih e i t  

sta tt S o z ia l is m u s “  p ro p a g ie r te  v o r  g u t 2 0  J a h re n  F ra n z  J o s e f  S tra u ß  

g e g e n  H e lm u t S c h m id t , u m  B u n d e s k a n z le r  z u  w e rd e n  (1 9 8 0 ) . E r  v e r 

lo r , d ie  S e i te n  w e c h s e l te n , a b e r  d ie  F o rm e l b l ie b . H e u te  k ä m p f t m a n  

e h e r  fü r  sozia l s ta t t libera l u n d  s e h r  g e g e n  neo libera l. M a n  s ie h t s ic h  

d a m it a u f  d e r S e i te v o n  gerech t g e g e n  ungerecht, u n d  l ie b e r n o c h  

h e iß t d a s  M o tto  d a h e r  sozia l gerech t. „ G e re c h tig k e i t d u rc h  F re ih e i t“  

v a r i ie r t  d a s  g le ic h e  T h e m a  a l le m e u e s te n s . S c h o n  S tr a u ß  u n d  S c h m id t  

k ä m p f te n  n ic h t a ls P h ilo s o p h e n , a b e r s ie  b e d ie n te n  s ic h  p h i lo s o p h i

s c h e r  W a ffe n  -  P h ilo s o p h ie  d e r  F re ih e i t  h ie r , P h ilo s o p h ie  d e r  G e s e l l

s c h a f t d o r t , S o z ia lp h i lo s o p h ie  a u f  b e id e n  S e ite n . D a s  P ro b le m  i s t s o  

h e iß  w ie  u n e r le d ig t  u n d  d ie s  s e i t la n g e m . E s  e rh i tz t  d ie  G e m ü te r  e b e n 

s o  w ie  v o r ru n d  2 5 0  J a h re n , a ls  d e r  P h ilo s o p h  u n d  M e n s c h e n f re u n d  

Jean Jaques R ousseau d ie F re ih e i ts b o ts c h a f t b e s o n d e r s k n a p p  u n d  

e in g ä n g ig  v e rk ü n d e te  u n d  e u ro p a w e it b e g e is te r te  L e s e r f a n d . S e in e  

S c h r if t C ontra t socia l w u rd e  s o fo r t 1 7 6 2  a u f  d e u ts c h  g e d ru c k t -  in  

F ra n k fu r t ü b r ig e n s ; s ie  e r le b te  a l le in  1 7 8 9 -1 7 9 9  z w e iu n d d re iß ig  A u s 

g a b e n  (H aup tw erke  4 1 9 ,4 2 4 ) .

E s h a n d e l t s ic h u m  e in J a h rh u n d e r tp ro b le m , g e n a u e r e in Z w ei-  

Jahrhunderte -P rob lem . D e n n  g e ra d e  in  u n d  s e it  d e r  b e k a n n te n  „ S a t

te lz e i t“  a u f  d e m  W e g  z u r  M o d e rn e  (K oselleck 1 9 7 2 , X V ) , a ls o  e tw a  

u m  1 7 5 0  b is  1 8 5 0 , s te l lte  m a n  e s  s ic h  n e u  u n d  m it  b e s o n d e re r  E n e rg ie .  

U n d  g a n z  n e u e , u n e rh ö r te  p ra k t is c h e  S c h r it te  w u rd e n  g e ta n . M it  „ f r e i“  

u n d  „ s o z ia l“  k o n k u r r ie r e n  z w e i g ru n d le g e n d e  n o rm a tiv e  K o n z e p te  u m  

d ie  r e c h te  G e s ta l tu n g  v o n  P o lit ik , R e c h t u n d  S ta a t . A ls  ju r is t is c h e s  

* D ie  E in la d u n g  in  d e n  W ü rz b u rg e r  S o m m e r  v o n  2 0 0 4  w a r  e in  s c h ö n e r  A n la ß , Ü b e r le 

g u n g e n  z u  f ix ie re n , d ie  m ir  s e i t lä n g e re m  w ic h t ig  g e w o rd e n  w a re n  -  d a fü r  e in  s e h r  

h e rz l ic h e r  D a n k ! D e r  T e x t fo lg t w e itg e h e n d  d e r  V o r tr a g s fa s s u n g . N ic h t w e n ig e  a u s  

Z e itg rü n d e n  n ic h t v o rg e tra g e n e  P a s s a g e n  u n d  d ie  u n m it te lb a re n  B e le g e  s in d  f re i l ic h  

a n g e f i ig t . E in ig e a k tu e ll e rg ä n z te  A n s p ie lu n g e n  s in d  le ic h t e rk e n n b a r . A u f  m a n c h e  

a u s fü h r l ic h e re  V o rs tu d ie  m u ß  ic h  b is w e i le n  v e rw e is e n . L ite r a tu rn a c h w e is e  f in d e n  s ic h  

a m  E n d e .



P ro b le m  m ü n d e n  s ie  in  b e s o n d e re  H ä r te . D e n n  u n e rb i t t l ic h  fo lg e n  h ie r  

G e r ic h t u n d  R e c h ts z w a n g . N ic h t n u r d ie  S a c h e n , a u c h  d ie  G e d a n k e n  

s to ß e n  s ic h  h ie r  h ä r te r  im  R a u m e . E s  k o m m t  „ z u m  S c h w u r“  d e r  R e c h ts 

g e n o s s e n  ü b e r  d ie  A u fn a h m e  o d e r  A b w e is u n g  v o n  K o n z e p te n  u n d  U m 

s e tz u n g e n . D ie  K o d if ik a t io n e n  u n d  V e r fa s s u n g s s c h w ü re  d e r S a t te lz e i t  

v o l lz ie h e n  u n d  d o k u m e n tie r e n s o lc h e E id e , w ie s ie e in s t im  1 2 ./1 3 .  

J a h rh u n d e r t  d ie  S ta d tb ü rg e r  u n d  S c h w e iz e rg e n o s s e n  s c h w o re n .

D e r  W e ttb e w e rb  v o n  fre i u n d  sozia l i s t in z w is c h e n  d u rc h  u n d  d u rc h  

p o le m is c h  v e rm in t . M e is t  h ä l t m a n  b e id e s  fü r  u n v e re in b a r . E rs t  jü n g s t  

z e ic h n e n  s ic h  in  d e n  p h i lo s o p h isc h e n  D e b a tte n  n e u e  A u fm e rk sa m k e it  

u n d  W a n d e l a b . In te n s iv e  S a m m lu n g e n  z u  „ G le ic h h e i t o d e r  G e re c h 

t ig k e i t“ (2 0 0 0 ) u n d „ F re ih e i t , G le ic h h e i t u n d A u to n o m ie “ (2 0 0 3 )  

z e ig e n  d a s . I c h  m ö c h te  a u s  d e r  h ä r te r e n  P e r s p e k t iv e  d e s  R e c h ts  z e i 

g e n , d a ß  d ie  P r in z ip ie n  fre i u n d  sozia l w o h lv e re in b a r  s in d  u n d  g e ra d e  

v e re in t ih r e n  g rö ß te n  W e r t e n tw ic k e ln . M e in  Z u g r if f  w ird  a u f  z w e i  

B e in e n  s te h e n : a u f  P h ilo s o p h ie  u n d  G e s c h ic h te . I c h  w e rd e  d e n  p h i lo 

s o p h is c h e n  K o n z e p te n  H a n d  in  H a n d  m it d e n  g e s c h ic h t l ic h e n  E r fa h 

ru n g e n  n a c h g e h e n . A u c h  d ie  o f t  t r ä n e n re ic h e n  „ E x p e r im e n te “ , s o  d e r  

g lä n z e n d e , k r i t is c h -p h ilo s o p h is c h e G ö tt in g e r J u r is t G ustav H ugo  

(1 7 9 8 , V I) , d e r  M e n s c h e n  m it s ic h  s e lb s t  in  R e v o lu t io n e n  u n d  E v o lu 

t io n e n  m ü s s e n  z u  W o r t k o m m e n . D e n n  m a n  k a n n  a u s d ie s e n  G e 

s c h ic h te n  le rn e n , w e n n  m a n  n u r  w il l . S ie  m ü s s e n  d a b e i n ic h t z u r  b e 

k a n n te n  b lo ß e n  „ B e is p ie ls a m m lu n g “  w e rd e n , w e d e r  a u f  d ie  a l te , n o c h  

a u f  d ie  n e u e  W e is e . S ie  w e rd e n  n ic h t z u m  E x e m p e l fü r  a ls  u n w a n d e l 

b a r v e r s ta n d e n e  P ro b le m e  g e m a c h t w ie in  d e r k la s s is c h e n  h isto ria  

m agistra  vitae  (K oselleck  1 9 6 7 ) , d ie  d a n n  d e r  H is to r is m u s  h e ra b s e tz te ,  

n o c h  g e b e n  s ie  n u r  b e l ie b ig e  I l lu s t r a t io n e n  a b  w ie  h e u te  n ic h t s e l te n .  

L e rn e n  s c h a u t  h in , a n a ly s ie r t  u n d  v e rk n ü p f t  p la u s ib e l.

M e th o d isc h  g e h t e s d a m it u m  e in e  p la u s ib le V e rk n ü p fu n g  v o n  A n 

schauung  u n d  B egriff, w ie  e s  K a n t in  d e r  V o r re d e  d e r  K ritik  der re i

nen V ernun ft p o p u lä r a u s d rü c k te {K an t 1 7 8 7 , B  X IV f .) . R e c h tsg e 

s c h ic h t lic h e A n s c h a u u n g u n d r e c h ts p h i lo s o p h is c h e B e g r if f l ic h k e i t  

w e rd e  ic h  a ls o  in  d e r  A b s ic h t v e rb in d e n , e in  s t im m ig e s  S o lle n s p r in z ip  

z u  b e g rü n d e n ;  n ic h t  a ls  P r in z ip  a  p r io r i ; w o h l a b e r  a ls  e in  P r in z ip , d a s  

s ic h  e n tn e h m e n  lä ß t  a u s  e in e r  A r t  „ p h i lo s o p h is c h e m  E n tw u r f 1 , d e r  d e n  



'W in k e n ' d e r  G e s c h ic h te  fo lg t. D a s  e r s c h e in t m e th o d is c h  k e in e s w e g s  

ü b e rh o l t . N o c h 1 7 9 8  h a t te  d e r s o  u n p o s i tiv is t is c h  e m p ir ie k r i t is c h e ,  

a b e r z u g le ic h  s o  u n re la tiv is t is c h  h o f fn u n g s v o l le  K a n t in  g e b o te n e r  

m e th o d is c h e r  V o rs ic h t e in  „ G e s c h ic h ts z e ic h e n “  b e h a u p te t . E in e  h o f f 

n u n g sv o l le  „ T e n d e n z  d e s  M e n s c h e n g e s c h le c h ts “  e n tn a h m  e r  a u s  d e m  

E r le b n is  d e r  a l lg e m e in e n  „ T e i ln e h m u n g  . . . [ a n  „ d e r  R e v o lu tio n  e in e s  

g e is t r e ic h e n  V o lk e s “ ] , d ie n a h e a n  E n th u s ia sm “ g re n z e . D e n n  d a s  

z e ig e  e in e  „ m o ra l is c h e  A n la g e  im  M e n s c h e n g e s c h le c h t“ , z u m a l „ d e 

r e n  Ä u ß e ru n g  s e lb s t m it G e fa h r v e rb u n d e n “  g e w e s e n  s e i , s o  d a ß  a ls  

„ U rs a c h e “ e b e n „ k e in e a n d e re a ls e in e m o ra l is c h e A n la g e im  

M e n s c h e n g e s c h le c h t“  a n g e n o m m e n  w e rd e n  d ü r f e  {K an t 1 7 9 8 , A  1 4 4 ) .  

L ä ß t s ic h  d ie  G e s c h ic h te  v o n  „ f r e i u n d  s o z ia l“  s o  le s e n ?

E in  s o lc h e r  V e rs u c h  v e r s tö ß t  n ic h t  g e g e n  s e h r  k r i tis c h e  e rk e n n tn is th e 

o re t is c h e  V o ra u s se tz u n g e n . A u c h  R e c h tsp h i lo so p h ie  m u ß  w e d e r b e i  

N u ll b e g in n e n , n o c h  e r fü l lt s ie  s ic h  e r s t in  d e r  E w ig k e it , n o c h  i s t s ie  

tä g l ic h  n e u  z u  k o n s tru ie r e n . M a n  m u ß  w e d e r  in  S k e p t iz is m u s  v e r f a l

le n , n o c h  ju r is t is c h e r A llta g s -P o s i tiv is t o d e r n e u e s te r K o n s tru k t iv is t  

w e rd e n , n o c h  s ic h  a ls i r g e n d w ie  e w ig k e i ts s ic h e re r N a tu r r e c h t le r b e 

k e n n e n , u m  e in  S o lle n s p r in z ip  h in re ic h e n d  g u t b e g rü n d e n  z u  k ö n n e n .  

E s  g e h t  u m  e tw a s  w ie  d ie  „ A rb e i t d e r  J a h rh u n d e r te “ , g e n a u e r  u m  d ie  

A u s s ic h t , d ie s e  A rb e i t h a b e  d o c h  „ e in e n  f e s te n  B e s ta n d  h e ra u s g e a rb e i 

te t , u n d  in  d e n  s o g . E rk lä ru n g e n  d e r  M e n s c h e n -  u n d  B ü rg e rr e c h te  m it  

s o  w e itr e ic h e n d e r Ü b e re in s t im m u n g  g e s a m m e lt , d a ß  in  H in s ic h t a u f  

m a n c h e s n u r n o c h  g e w o ll te  S k e p s is e in e n  Z w e if e l a u f re c h te rh a l te n  

k a n n .“  S o  s te h t  e s  in  d e r  fü n f te n  M in u te  v o n  R a d b ru c h s  F ün f  M inu ten  

R ech tsph ilo sophie  v o m  S e p te m b e r 1 9 4 5  (G A  I I I 7 8 f .) . D a z u  w ä re  a n  

a n d e re r S te l le  im m e r n o c h  N e u e s z u  s a g e n  ü b e r e r s ta u n l ic h  z e i tb e 

d in g te  L e g e n d e n  z u  P o s i tiv is m u s , N a tu r re c h t u n d  R a d b ru c h . E s s o l l  

a ls o  e in  p ra k t is c h -p h ilo s o p h is c h e r B lic k  g e w o r fe n w e rd e n  a u f d ie  

A rb e i t d e r  e n ts c h e id e n d e n  J a h rh u n d e r te . N o c h  ü b e r  R o u s s e a u  z u rü c k  

w e rd e n  e s  d re i J a h rh u n d e r te  s e in .



D e n n  d a s  m oderne F reiheitsp rob lem , a ls o  d ie  p r in z ip ie l le  F o rd e ru n g  

n a c h  F re ih e i t fü r  je d e n  M e n s c h e n , a ls angeborenes R ech t, b e g in n t  

z ie m lic h  g e n a u  im  J a h re  1 6 4 7 . O ffe n b a r  e r s tm a ls  s te h t 1 6 4 7  d ie  p ro 

v o z ie r e n d  d e u t lic h e  F o rm e l v o n  d e n  na tive righ ts in  e in e r  p o l i t is c h 

ju r is t is c h e n  E rk lä ru n g ,  n ä m lic h  im  e r s te n  A greem en t o f  the  P eop le  d e r  

e n g l is c h e n  L e v e l le rs  u n te r C ro m w e ll . D ie  h o l lä n d is c h e n  F re ih e i ts e r 

k lä ru n g e n  v o n  D o rd re c h t 1 5 7 2  (A r t. X II I )  u n d  U tre c h t 1 5 7 9  h a t te n  d ie  

R e lig io n s f r e ih e it n o c h  k o n k re t z u rü c k h a l te n d  g e re g e lt . D ie  L e v e l le r s  

a b e r e rk lä r te n  a m  2 8 .1 0 .1 6 4 7 , „ T hese th ings w e declare to be our  

na tive righ ts“ -  na tive , a ls o  angeboren , d a s  w a r  g ru n d s tü rz e n d  n e u ;  

in h a l t l ic h h ie ß e s : R e lig io n s f r e ih e i t , K r ie g sd ie n s tf r e ih e i t , g le ic h e s  

R e c h t , s ic h e re s u n d  w o h ltä t ig e s  R e c h t ( s . A greem en t 1 6 4 7 , S c h lu ß 

fo rm e l) .

D a s m o d e rn e  Sozia l-P rob lem  s te l lte  s ic h  in  d e r  F o lg e , a ls e s im m e r  

d ra m a tis c h e r  d a ra u f  a n k a m , d ie  n e u e n  a l lg e m e in e n  F re ih e i te n  p r in z i

p ie ll r e c h tl ic h  a b z u s t im m e n  u n d  z ie lk o n fo rm  a u s z u b a u e n . Z u v o r  w a 

r e n  s ie  f e u d a l k a n a l is ie r t g e w e s e n . N u n , a ls  F re ih e i t fü r  a l le , m u ß te n  

s ie  n e u  k o o rd in ie r t w e rd e n , d e n n  s o n s t w a re n  s ie  s e h r  g e e ig n e t , s ic h  

s e lb s t  z u  z e r s tö r e n .

I c h  w e rd e  z u e r s t d e n  K o n z e p te n  n a c h g e h e n , ih r e r F o rm a tio n , ih r e m  

S ie g e s la u f , d e n  W e tte r z e ic h e n  u n d  R e ttu n g s v e r su c h e n . Im  z w e ite n  

S c h r i t t b i la n z ie r e  ic h , w a s  d ie s e r  V e r la u f  p r in z ip ie l l  b e d e u te t .

I .  D ie  K o n z e p te

D ie K o n z e p te  fü r  fre i u n d  fü r sozia l s in d  a l t , d ie  S tim m e n  L e g io n  

s c h o n  s e it d e r  A n tik e . L a s s e n  S ie  m ic h  z u e r s t d e n  A s p e k t  frei, d a n n  

d e n  A s p e k t sozia l a u s  s c h o n  la n g e  v e rw ir re n d e n  P o le m ik e n  b e f r e ie n .  

M a n  m u ß  s ic h  d ie  O r ig in a ls tim m e n  a n s e h e n .

1 . F rei

S o  a l t  d ie  F re ih e i tsk o n z e p te  s in d , s o  h ö r t  d o c h  d e r  H is to r ik e r  g e n a u  im  

J a h re  1 7 6 2  e in e n  neuen  T on , n e u  n a c h  In h a l t  u n d  L e id e n s c h a f t:



„ l 'h o m m e  e s t  n e  l ib r e  e t  p a r to u t  i l e s t  d a n s  le s  f e rs “ -  „ D e r  M e n s c h  w ird  f re i  g e b o 

r e n  u n d  ü b e ra l l i s t  e r  in  K e tte n “  -

s o  ru f t e s  Jean  Jaques R ousseau 1 7 6 2  h e ra u s fo rd e rn d  d e n  R e g ie ru n 

g e n  z u , s o fo r t im  e r s te n  S a tz  s e in e s  k le in e n  B u c h e s  C ontra t socia l. E s  

t r ä g t d e n  ju r is t is c h e n  U n te r ti te l ou  princ ipes du dro it po litique , d a s  

h e iß t oder G rundsä tze des S taa tsrech ts o d e r a u c h  des ö ffen tlichen  

R echts. D ie s e r S a tz  s te l lte  n ic h t n u r e in  frei geboren u n d  in K etten  

f e s t , e r  w e n d e te  d ie s  a u c h  k r i t is c h  g e g e n  d ie  K etten  w ie : f r e i , a b e r  in  

K etten -, u n d  e r ö f fn e te  e in e  Z u k u n f t o h n e  K etten . E in  a l lg e m e in e s  

F re ih e i ts p ro g ra m m , w e it ü b e r  d ie  B e f re iu n g  v o n  r e l ig iö s e r  u n d  f e u d a 

le r B e v o rm u n d u n g  h in a u s , la g  d a r in :  fre i geboren , frei b le ib e n . U n d  

R o u ss e a u  f r a g te  s o fo r t  d o p p e l t  w e ite r , h is to r is c h  u n d  n o rm a tiv :

„ C o m m e n t  c e  c h a n g e m e n t  s ’e s t- i l  f a it?  J e  l 'ig n o re ?  Q u 'e s t - c e  q u i  p e u t le  r e n d re  le g i

t im e ?  J e  c ro is  p o u v o ir  r e s o u d re  c e tte  q u e s t io n .“  -  „ W ie  h a t  s ic h  d ie s e r  W a n d e l z u 

g e tra g e n ?  I c h  w e iß  e s  n ic h t . W a s  i s t e s , d a s ih m  R e c h tm ä ß ig k e i t v e r le ih e n  k a n n ?  

D ie s e  F ra g e  g la u b e  ic h  lö s e n  z u  k ö n n e n .“

D ie n o rm a tiv e  F ra g e  a ls o  w il l u n d  k a n n  e r lö s e n . N u r e in e n  A b s a tz  

b e n ö t ig t  e r  fü r  d a s  E rg e b n is . E r  a n tw o r te t : D ie  R e c h tm ä ß ig k e i t v e r le ih e  

n ich t d ie  b lo ß  n a tü r lic h e  G e w a lt , la  fo rce  et l'e ffet qu i en  derive , a ls o  e in  

R e c h t d e s S tä rk e re n ; a u c h  n ich t d ie  N a tu r , la na ture , a ls o  d a s R e c h t  

g e m ä ß  e in e r g ö t t l ic h  o d e r  v e rn ü n f t ig  g e o rd n e te n  N a tu r ; v ie lm e h r  nur  

d a s  R e c h t d e r  V e r trä g e , d e r  conven tions, a ls o  d a s  R e c h t f r e i s ic h  v e re i

n ig e n d e r  In d iv id u e n , d a s  R e c h t d e s  con tra t socia l, w ie  e r  e s  d a n n  a u s 

fü h r l ic h  b e g rü n d e te . D a s  e r s c h ie n  v o n  n u n  a n  s o  k la r  w ie  d ie  M e in u n g ,  

d a ß  e s  s o lc h e  V e rs k la v u n g s v e r t r ä g e  u n te r  F re ie n  g a r  n ic h t  g e b e n  d ü r f e .  

S ic h  v e r s c h e n k e n  s e i une  chose  absurde  et inconcevab le , e in e  V e r rü c k t

h e i t, d ie  m a n  n ic h t a n n e h m e n  d ü r f e . S ic h  v e rä u ß e rn  h e iß e , a u f  s e in e  

F re ih e i t  z u  v e rz ic h te n , u n d  d a m it  a u f  s e in e  E ig e n s c h a f t  a ls  M e n s c h , a u f  

d ie  M e n s c h e n re c h te ,  d ie  dro its  de  l ’hum an ite-, d a s  s te h e  im  W id e r s p ru c h  

z u r  na ture  de  l'hom m e, z u r  e ig e n e n  N a tu r ,  u n d  m a c h e  d e n  V e r tr a g  n ic h 

t ig  ( s . 1 4 : D e l'esc lavage). M it d ie s e m  k la r e n  R e c h ts fo lg e a u s sp ru c h  

g r if f  R o u s s e a u  a u f  d a s s p ä te  N a tu r re c h t v o r , w ä h re n d  m a n  b is h e r a m  

E n d e  m e is t  r e c h t lic h  u n v e rb in d lic h  g e b l ie b e n  w a r  {K lippel 1 9 7 6 ) . W e 



n ig e r  g ru n d s ä tz l ic h  h a t te  a u c h  M ontesqu ieu 1 7 4 8  g e g e n  S e lb s tv e r s k la 

v u n g  a rg u m e n tie r t , d a  m a n  s e in e  qua lite  de  citoyen , s e in e  B ü rg e r s c h a f t ,  

n ic h t v e rk a u fe n  k ö n n e  (D e l'esprit des lo is , X V  1 1 ) ; R o u s s e a u  s e tz te  

v ie l s c h ä r fe r d ie  N a tu r a ls M e n s c h  d a g e g e n , d ie  u n v e rä n d e r l ic h e  u n d  

a n g e b o re n e ,  f r e ie  M e n s c h e n n a tu r .

R o u s s e a u s B ild  h in g  a ls e in z ig e r S c h m u c k  in  K a n ts A rb e i ts z im m e r .  

K ant  w a r ,  w ie  e r  s e lb s t  s p ä te r  b e r ic h te te  (P ro lego tnena  1 7 8 3 ,  A  1 3 ) , v o n  

D a v id  H u m e , d e m  g ro ß e n  e n g l is c h e n  Z w e if le r  a u s  d e m  dogm a tischen  

Sch lum m er g e w e c k t w o rd e n . A b e r  v o n  R o u s s e a u  fü h l te  e r s ic h  p ra k 

t i s c h -p h i lo s o p h is c h „ z u re c h t g e b ra c h t“ , n ä m lic h d e n „ M e n sc h e n  z u  

e h re n “  u n d  „ d ie  R e c h te  d e r M e n s c h h e i t h e rz u s te l le n “ , w ie  e r s c h o n  

1 7 6 4 /6 5  n o t ie r t  h a t te  ( s . R ecki 1 9 9 9 , 5 9 f ) . 1 7 8 5  b ra c h te  K a n t  d a s  p ra k 

t i s c h e  Z ie l d e r  „ M e n s c h h e i t“  a u f  d ie  b e rü h m te  F o rm e l v o n  d e r  Z w e c k 

p e r s o n : M a n  d ü r f e  d ie  „ M e n s c h h e i t“  im  M e n s c h e n  n ie  b lo ß  a ls  M itte l,  

s o n d e rn  im m e r  n u r  z u g le ic h  a ls  Z w e c k  b e n u tz e n . D a s  w a r  s e in  G e d a n k e  

in  d e r  G rund legung  zur  M etaphysik  der  S itten  v o n  1 7 8 5 , d ie  e r s te  F o r 

m e l d e s  s o  g e n a n n te n  k a te g o r is c h e n  Im p e ra t iv s . G e n a u  la u te te  s ie :

„ H a n d e le  s o , d a ß  d u  d ie  M e n s c h h e i t, s o w o h l in  d e in e r P e rs o n , a ls  in  d e r  P e rs o n  e i

n e s  je d e n  a n d e re n ,  je d e rz e i t  z u g le ic h  a ls  Z w e c k , n ie m a ls  b lo ß  a ls  M itte l  b ra u c h e s t.“  

(B A  6 6 )

D o c h  K a n t g a b  d a m it e in e  eth ische F o rm e l fü r d a s G e w is s e n , n o c h  

k e in e  ju r is tis c h e  fü r  G e s e tz g e b u n g  u n d  R e c h t . E r  h a t te  d ie s  v ie r  J a h re  

v o r  d e r  g ro ß e n  R e v o lu t io n  n ie d e rg e s c h r ie b e n . E s  w a r  d ie  L e h re  v o m  

M e n s c h e n  a ls  S e lb s tz w e c k , d a h e r  P erson  g e n a n n t .

D ie s e  P erson -P erspektive  v e rw e is t a u f  e in e n  w e ite r e n  w e s e n t l ic h e n  

F a k to r  in  d e r  F o rm a tio n  d e s  u n iv e r s e lle n  F re ih e i ts k o n z e p ts : d ie  christ

liche  L ehre  d e r  G o tte se b e n b i ld l ic h k e i t a l le r  M e n s c h e n . D e r  b e rü h m te  

u n d  b is in s 1 9 . J a h rh u n d e r t a ls R e c h ts q u e l le v ie lv e rb re ite te R e c h ts -  

Sp iegel der Sassen  h a t te  u m  1 2 3 0  m it b ib lis c h e n  A rg u m e n te n  k r i t is c h  

e rk lä r t :

„ n a c h  r e c h te r  W a h rh e i t [h a t] U n fre ih e i t ih r e n  U rs p ru n g  in  Z w a n g  u n d  G e fa n g e n 

s c h a f t u n d  u n re c h te r  G e w a lt, d ie  m a n  s e i t a l te r s  z u  u n re c h te r  G e w o h n h e i t h a t w e r 

d e n  la s s e n “ ; G o tt h a b e  je d o c h  „ d e n  M e n s c h e n  n a c h  s e in e m  E b e n b ild  g e s c h a f fe n “  

(S a c h s e n s p ie g e l , L a n d re c h t  I I I  4 2 ) .



R o u s s e a u  u n d  K a n t  g in g e n  d ie s e  B a h n  w e ite r , e n ts c h e id e n d  u n iv e r s e l

le r  u n d  s ä k u la r , a u c h  o h n e  G o tt . D e n n  G o tt w u rd e  n u n  säku larisiert, 

z u  e tw a s  n u r , a b e r  im m e rh in , D e n k b a re m , w ie  w ie d e ru m  K a n t  p rä z is e  

s c h r ie b . G o tt w u rd e  z u  e in e r R e lig io n s f ig u r  „ in n e rh a lb  d e r  G re n z e n  

d e r  b lo ß e n  V e rn u n f t“  {K an t 1 7 9 3 ) . D a m it s e tz te  s ic h  d ie  m e n s c h l ic h e  

V e rn u n f t a u f  d e n  T h ro n  in  d e r  S c h ö p fu n g . G o tt u n d  s e in e  N a tu r  w u r 

d e n  n ic h t m e h r  a ls u n m itte lb a r  m a ß g e b e n d  g e d a c h t , s o n d e rn  n u r a ls  

d e n k b a re rw e is e m a ß g e b e n d . „ D e n n , w a s m e in e F re ih e i t b e tr i f f t , s o  

h a b e  ic h , s e lb s t  in  A n s e h u n g  d e r  g ö t tl ic h e n ,  v o n  m ir  d u rc h  b lo ß e  V e r 

n u n f t e rk e n n b a re n  G e s e tz e , k e in e  V e rb in d l ic h k e i t , a ls  n u r  s o  f e rn  ic h  

d a z u  s e lb e r  h a b e  m e in e  B e is t im m u n g  g e b e n  k ö n n e n “  (K an t 1 7 9 5 /9 6 ,  

B A  2 2 ) . P ra k t is c h  fü h r te  d a s  v o n  d e r  c h r is tl ic h e n  G o tte s e b e n b i ld l ic h k e i t  

z u r  k a n t is c h e n  „ M e n s c h h e i t“  u n d  z u r  „ reinen  M e n s c h l ic h k e it“ , w ie  s ie  

G o e th e  1 7 8 7  n a c h  m e h ljä h r ig e m  R in g e n  in  d e r  F ig u r  d e r  Iph igen ie  au f  

T auris v o r s te l lte . „ R e in e M e n s c h l ic h k e it“  w a r ih r B e is p ie l u n d  ih r e  

L e h re  im  f r e m d e n  T a u r is , d ie  K ö n ig  T h o a s  w ie  B ru d e r  O re s t z u  e r le r 

n e n  h a t te n  (v g l . V e rs 1 9 3 7 , 2 1 4 4 ) , a n g e le i te t d u rc h  d ie  P r ie s te r in  u n d  

S c h w e s te r ,  u m  e in e  f r ie d lic h e  L ö s u n g  z u  f in d e n  (R asch  1 9 7 9 , 1 7 f .) .

D e r B o d e n  w a r a ls o  b e re i te t . S c h o n 1 4 J a h re n a c h d e m  C o n tr a t-  

B ü c h le in  s ta n d  1 7 7 6  R o u s s e a u s  P ro g ra m m  „ f r e i g e b o re n  u n d  b le ib e n “  

in  d e r  e r s te n  m o d e rn e n  vo llen V erfassungserk lä rung  m it d e n  W o r te n  

d e r  P rä a m b e l:

W e  d e c la re , „ th a t  a l l m e n  a re  b y  n a tu re  e q u a l ly  f re e  a n d  in d e p e n d e n t a n d  h a v e  c e r 

ta in  in h e re n t r ig h ts ,  o f  w h ic h , w h e n  th e y  e n te r  in to  a  s ta te  o f  s o c ie ty , th e y  c a n n o t  b y  

a n y  c o m p a c t  d e p r iv e  o r  d iv e s t  th e ir  p o s te r i ty “

- k u rz  g e s a g t : M a n  w e rd e  f r e i g e b o re n , a l le in  by  na ture , u n d  b le ib e  

f r e i , a u c h  im  g e s e lls c h a f t lic h e n  S ta tu s a ls  'S ta a t ', d u rc h  k e in e  A b m a 

c h u n g  k ö n n e  m a n  s ic h  s e lb s t o d e r  s e in e  N a c h k o m m e n  d e s se n  b e ra u 

b e n , s o  d ie  V irg ina  B ill o f  R ights a ls  p a r s  p ro  to to  h ie r fü r  d ie  N e u e  

W e lt . D ie  N e u e  W e lt  s e tz te  n u n  d ie  R o u s s e a u s c h e  F o rd e ru n g  d e s  „ f r e i  

g e b o re n  u n d  b le ib e n “  rech tlich  u m . „ M o d e rn “  u n d  „ v o l l“  a ls  V e r fa s 

s u n g  n e n n t m a n  g e ra d e d ie s e E in b e z ie h u n g  v o n  M e n s c h e n re c h te n .  

D a s  b e d e u te te  v ie l, d e n n  s o lc h e  R e c h ts te x te  g a b e n  u n m it te lb a re , w e it

g e h e n d e  V e rs p re c h e n  a l le r  m en  fü r  a l le  m en , ja  s ie  k o n n te n  in  g e r ic h t-  



l ie h e  K o n tro l le  u n d  v o l ls t r e c k e n d e n  Z w a n g  m ü n d e n . In  d e r  T a t k a m  

g e ra d e  d ie s  s o  v ie l e n ts c h e id e n d e  M o m e n t in  d e n  U S A  s c h o n  1 8 0 3  in  

G a n g  d u rc h  d ie  h e u te  s o g .  jud ic ia l con tro l. D a s  o b e r s te  G e r ic h t h ie lt  

s ic h  fü r  b e re c h tig t, a l le s  law  a m  'h ö h e re n ' M a ß s ta b  d e r  V e r fa s s u n g  z u  

p rü fe n . S o  k a m e n  d ie  in z w is c h e n  a u c h  d e u tsc h e n  J u r is te n  v e r t r a u te n  

S ä tz e  d e s b e rü h m te n  C hie f  Justice John  M arsha ll v o m  V orrang  der  

V erfassung  a u c h  g e g e n ü b e r  d e m  S o u v e rä n  z u s ta n d e , n ä m lic h :

„ th e  p r in c ip le , s u p p o s e d  to  b e  e s s e n tia l to  a ll w ritte n  c o n s t itu t io n s , th a t a  la w  r e 

p u g n a n t to  th e  c o n s ti tu tio n  i s  v o id ;  a n d  th a t  c o u r ts  a s  w e ll a s  o th e r  d e p a r tm e n ts , a re  

b o u n d  b y  th a t in s tru m e n t“ (1 8 0 3 ,  s . C a p p e l le t t i 1 3 1 ) .

D a s  w a r  n e u  u n d  d o c h  n ic h t  n e u . D e n n  e s  k a m  d a r in  e in e  a l te  e u ro p ä i 

s c h e A rg u m e n ta tio n z u m  T ra g e n , le d ig l ic h  u n te r d e n b e s o n d e re n  

R e c h tsb e d in g u n g e n  d e r e n g l is c h e n  K o lo n ie n , w ie  M a u ro  C appelletti 

k la s s is c h  g e z e ig t h a t : „ T h e  A m e r ic a n  v e r s io n  o f  ju d ic ia l r e v ie w  w a s  

th e  lo g ic a l r e s u lt o f  c e n tu r ie s  o f  E u ro p e a n  th o u g h t a n d  c o lo n ia l e x p e 

r ie n c e  w h ic h  h a d  m a d e  W e s te rn  m a n  g e n e ra l ly  w il lin g  to  a d m it th e  

th e o re t ic a l p r im a c y  o f  c e r ta in  k in d s  o f  la w  a n d  h a d  m a d e  A m e r ic a n s  

in  p a r t ic u la r  r e a d y  to  p ro v id e  a  ju d ic ia l m e a n s  o f  e n fo rc in g  th a t p r i 

m a c y “  (1 9 8 9 , 1 2 0  u n d  f f ) . D a m it h a t te  s e i t 1 7 7 6  d a s F re ih e i ts p ro 

g ra m m  e r s tm a ls p ra k tis c h - ju r is tis c h e , r e c h ts im m a n e n te D u rc h s e t 

z u n g s k ra f t  g e w o n n e n .

W ie d e r n u r 1 3 J a h re  s p ä te r , a ls o  1 7 8 9 , v e rk ü n d e te e rn e u t d e r e r s te  

A r tik e l e in e r  m o d e rn e n  C onstitu tion :

„ le s  h o m m e s  n a is s e n t e t  d e m e u re n t l ib r e  e t  e g a u x  e n  d ro i ts “  -  „ D ie  M e n s c h e n  s in d  

u n d  b le ib e n  v o n  G e b u rt  a n  f re i  u n d  g le ic h  a n  R e c h te n “ .

E s w a r d ie „ D e c la r a t io n  d e s D ro i ts d e l 'h o m m e e t d u  c i to y e n “ , d ie  

g le ic h  im  e r s te n  S a tz  s o  s p ra c h . D ie  r e c h t l ic h e  U m s e tz u n g  d e s R o u s -  

s e a u s c h e n  P ro g ra m m s  h a t te  d a m it a u c h  im  a l te n  E u ro p a  b e g o n n e n , in  

R o u s s e a u s  H e im a t . D e r  S ie g e s la u f  d e s  P ro g ra m m s  s ta n d  b e v o r . D ie s e  

V e r fa s s u n g s s ä tz e  w a re n  u n d  s in d  k e in e  M u s e u m s s ä tz e . N ic h t  n u r  r e l ig i 

ö s  u n d  e th is c h , a u c h  ju r is t is c h  h a t te  m a n  n u n  d ie  K e tte n  e n e rg is c h  a b 

g e w o r fe n . D ie  F re ih e its p h i lo s o p h ie  w a r  F re ih e i ts r e c h t g e w o rd e n .



E in e  s ta rk e  K r it ik  k a m  s o fo r t  a u f  u n d  v e r s tu m m te  n ie . S ie  m u ß  b e a c h te t  

w e rd e n . Im  F re ih e its r e c h t  s a h e n  v ie le  e in e  neue  T yrannei h e ra u fz ie h e n , 

s o g a r  e in e  d o p p e l te :  z u m  e in e n  d ie  d e r  g re n z e n lo s  S ta rk e n , z u m  a n d e re n  

d ie  d e r  s o u v e rä n e n  M e h rh e ite n . A b e r  je d e n fa l ls  g e g e n  K a n ts  fre ihe itli

chen  R ech tsbegriff  l ie ß  u n d  lä ß t s ic h  d a s  n ic h t e in w e n d e n . N ic h t s e lte n  

w ird  n u r  d ie  eth ische  Im p e ra t iv -F o rm e l a n g e fü h r t, in  d e r  d ie  r e c h t lic h e  

ä u ß e re  F re ih e i t a ls In h a l t n a tü r lic h  k e in e  R o lle  s p ie l t . D ie  r e c h t l ic h e  

F re ih e i t s te h t d e n  M e n s c h e n  b e i K a n t  s te ts  n u r  g e m e in s a m  u n d  z u s a m 

m e n  z u , a ls  g le iche F reiheit. A u c h  e in e  d e m o k ra t is c h e M e h rh e i t h a t  

d ie s e  g le ic h e n  F re ih e i te n  z u  a c h te n  a ls  g e m e in s a m e  P rä m is s e  u n d  Z ie l.  

V o n  'g r e n z e n lo s ' i s t k e in e  R e d e ; e n tg e g e n  a l le n  in te r e s s ie r te n  M y th e n  

d e s  2 0 . J a h rh u n d e r ts  a u c h  n ic h t  im  „ fo rm a l is t is c h e n “  P r iv a tr e c h t  d e s  1 9 .  

J a h rh u n d e r ts , w ie  jü n g s t g e z e ig t w u rd e {H o fer 2 0 0 1 ; a u c h  R ückert  

1 9 9 7 ; 2 0 0 3 ) . In  K a n ts  a n  s ic h  b e k a n n te m  R e c h ts b e g r i f f  w ird  g e n a u  d ie s  

o f t  v e rk a n n t . R e c h t  d e f in ie r t  e r  a ls  d e n

„ In b e g r if f  d e r  B e d in g u n g e n ,  u n te r  d e n e n  d ie  W illk ü r  d e s  e in e n  m it  d e r  W illk ü r  d e s  

a n d e re n  n a c h  e in e m  a l lg e m e in e n G e s e tz e d e r F re ih e i t v e re in ig t w e rd e n  k a n n .“  

(1 7 9 7 , E in l . §  B , 3 3 ;  a u c h  §  C ).

D ie s e  D e f in i t io n  e n th ä l t b e k a n n t l ic h  e in  'f o rm a le s ' E le m e n t m it d e m  

P ro b ie r s te in  d e r  V e ra l lg e rn e in e rb a rk e i t  (a llgem eines G esetz). S ie  e n th ä lt  

a b e r  a u c h  -  u n d  d a s  i s t e n ts c h e id e n d  g e g e n  d ie  s c h o n  s e i t H e g e ls  N a 

tu r r e c h ts a u fs a tz  v o n  1 8 0 2 /0 3  s o  s c h ie f e n  R e z e p tio n e n  b is  h e u te  ( s . R ü 

ckert 1 9 9 0 b , 1 7 3 ) - e in  in h a lt l ic h e s  E le m e n t , d a  e s  s ic h  u m  e in  a l l

g e m e in e s  G e s e tz  der  F reiheit h a n d e ln  m u ß . G e m e in s a m e  F re ih e i t a ls  

Z ie l  m u ß  g e w a h r t  b le ib e n . D ie s e  Z ie lb e s tim m u n g  i s t  k o n s t i tu t iv , d e n n  

s ie  e rg ib t w e s e n t lic h e  k o n k re te , s c h o n  fü r  d a m a ls  k la r e  E n ts c h e id u n 

g e n . S k la v e re i z .B . k a n n  a ls M a x im e  n ic h t v e ra llg e m e in e r t w e rd e n ,  

o h n e  in  W id e r s p ru c h  m it  d e m  F re ih e i ts z ie l  z u  g e ra te n  (K an t 1 7 9 7 , A B  

5 1 , 9 7 , 1 1 7 ; a u c h  B  1 6 3 ) . A u c h  K in d e r  s in d  ,je d e rz e i t f r e i . D e n n  f r e i  

g e b o re n  i s t  je d e r  M e n s c h “  ( e b d . , A B  1 1 8 ) -  g a n z  in  R o u s s e a u s  W o r 

te n . V e r tr a g s p f l ic h te n  k ö n n e n  n ic h t p e r s e  g e g e b e n  s e in , d e n n  d ie s  

„ w ü rd e  n ic h t m it d e m  P r in z ip  d e r E in s t im m u n g  m e in e r F re ih e i t m it  

d e r W illk ü r v o n  je d e rm a n n  g e m ä ß , m ith in  u n re c h t s e in “  ( e b d . , A B  

9 7 ) . V e r tra g s b ru c h  k a n n  a ls M a x im e  n ic h t v e ra llg e m e in e r t w e rd e n ,  



o h n e  m it d e r E rm ö g lic h u n g  v o n  F re ih e i t in  W id e r s p ru c h  z u  g e ra te n .  

D a ß  e in  V e rs p re c h e n  z u  h a l te n  i s t, d ie s e n  „ k a te g o r is c h e n  Im p e ra t iv “ , s o  

K a n t , „ b e g re if t e in  je d e r  v o n  s e lb s t“  ( e b d . , A B  1 0 0 ) . F re ie  E n tfa l tu n g  

d u rc h  V e r trä g e b ra u c h t V e r lä ß l ic h k e it u n d  V e r tr a u e n , E rw a r tu n g s s i 

c h e rh e it m it L u h m a n n . S o lc h e  A n tw o r te n  l ie ß e n  s ic h  b e re i ts  im  s p ä te n  

1 8 . J a h rh u n d e r t  k la r  a u s  d e m  R e c h ts b e g r i f f  b e g rü n d e n .

Ü b e ra l l w irk t h ie r d a s inha ltliche P ostu la t d e r  m ö g lic h s te n  g le ic h e n  

F re ih e i t a ls „ a l lg e m e in e s P r in z ip  d e s R e c h ts “  {K an t 1 7 9 7 , A B  3 3 ) .  

U n d  e s w irk t n ic h t n u r s ta r r , f r e i l ic h  a u c h  n ic h t r e v o lu t io n ä r , a b e r  

d o c h  d y n a m is c h . D e n n  h in z u  k o m m t d a s P r in z ip  d e r „ p e rm a n e n te n  

R e fo rm “  {Langer 1 9 8 6 )  in  d ie s e  R ic h tu n g , n ä m lic h  d u rc h  e in e  r e c h t li 

c h e  „ V e r fa s s u n g  . . . , d ie  ih r e r  N a tu r  n a c h  . . . a u f  e c h te  R e c h tsp r in c ip ie n  

g e g rü n d e t , b e h a r r lic h  z u m  B e s s e rn  fo r ts c h re i te n  k a n n .“  {K an t 1 7 9 8 , A  

1 6 0 ; a u c h  1 7 9 7 , §  5 2 /A  2 1 3 ) . K a n t l ie f e r t a ls o  e in e n  P ro b ie r s te in , e in  

Z ie l  u n d  e in e n  M o d u s . M a n  m a g  d a s  w ie  in  v ie le n  h e u t ig e n  P o le m ik e n  

u n d  s o g a r  m a n c h e n  K a n tia n is m e n  a n d e r s  s e h e n . A b e r  m a n  g e h t d a n n  

a n  d e n  A u s s a g e n  d e r T e x te  u n d  a n  K a n ts F re ih e i ts -K o n z e p t fü r  d a s  

R e c h t v o rb e i . V o n  e in e m  b lo ß e n , in h a l tl ic h  le e re n  F o rm a lis m u s  k a n n  

je d e n fa lls  k e in e  R e d e  s e in . U n d  e b e n s o  w e n ig  v o n  e in e m  b lo ß  r a d ik a l

l ib e r a le n , g re n z e n lo s e n  F re ih e i ts k u l t . M a n h a t te  ja  d ie d ra s tis c h e n  

r e v o lu tio n ä re n „ G e s c h ic h ts z e ic h e n “ , d ie G u il lo t in e , d a s „ F e s t d e r  

V e rn u n f t“ , d a s „ F e s t d e s h ö c h s te n  W e s e n s “  u n d  d ie P a ro le „ D e m  

V o lk  g e g e n ü b e r  V e rn u n f t , d e n  F e in d e n  d e s  V o lk e s  T e r ro r“  {R obespi

erre  1 7 9 4 ) , g e ra d e  m ite r le b t.

D a s  F re ih e i ts p ro g ra m m  s ta n d  a ls o  u m  1 8 0 0  f e s t u n d  k la r  in  w e s e n tl i

c h e n  R e c h ts te x te n  w ie  in  d e n  p h i lo s o p h is c h e n  B e g rü n d u n g e n  d a z u .  

A b e r w ie  s ta n d  e s m it d e r a n d e re n  P ro g ra m m h ä lf te , d e r F o rd e ru n g  

„ u n d  s o z ia l“ ?

2 . Sozia l

F a s t im m e r  w ird  g e s a g t , s o z ia le  F o rd e ru n g e n  h ä t te n  in  d e r S a tte lz e i t  

u m  1 8 0 0  n ic h t a u f  d e m  P ro g ra m m  g e s ta n d e n . D ie  T e x te  w id e r le g e n  

d ie s . D ie  B e h a u p tu n g  v o n  d e r s o z ia le n  V e rg e ß l ic h k e it im  F re ih e i ts 

p ro g ra m m  e rw e is t s ic h  a ls  in te r e s s ie r te  P o le m ik , d ie  fre i im m e r  s c h o n  



g e g e n  sozia l v e ro r te n  u n d  a u s s p ie le n  w ill . S ie  g e h t H a n d  in  H a n d  m it  

d e r  e rw ä h n te n  K r it ik  a m  F re ih e i ts p ro g ra m m . W ird  fre i a ls  g re n z e n lo s  

f r e i u n d  b lo ß  fo rm a l f r e i v e r s ta n d e n , s o  e r s c h e in t s o z ia le  V e rg e ß l ic h 

k e i t  a ls  b lo ß e  K o n s e q u e n z  d a v o n . B e id e s  g e h t  f e h l .

„ F re i u n d  s o z ia l“  w ird  h ie r  v e r fo lg t , n ic h t  „ f r e i u n d  g le ic h “ , w ie  in  d e r  

e rw ä h n te n  n e u e re n  D is k u s s io n  {F reihe it 2 0 0 3 ) . B e id e s  i s t  w ic h t ig  u n d  

ü b e r la p p t  s ic h  o h n e h in ,  je  m e h r  d ie  G le ic h h e i t  a u c h  s o z ia l  g e fa ß t  w ird ,  

a ls o  d ie  G ü te re b e n e  m e in t . M it „ f r e i u n d  s o z ia l“  w ird  d e r  h is to r is c h e  

Z u g r if f  je d o c h  s c h ä rf e r u n d  k o n k re te r . „ Sozia le F re ih e i t“  w u rd e  v o r  

1 8 4 8  a ls „ w a h re  G le ic h h e i t“  g e fo rd e r t . G e m e in t i s t e in e  G le ic h h e i t  

ü b e r d ie 1 7 8 9  b e re i ts  a u s g e k ä m p f te  G le ic h h e i t v o r  d e m  G e s e tz  o d e r  

d e r  R e c h te  h in a u s . S o  s p re c h e n  im  d e u ts c h e n  V o rm ä rz  v o r 1 8 4 8  d ie  

V o rd e n k e r  d e r  A rb e i te rb e w e g u n g  fü r  sozia le  F reiheit im  S in n e  e in e r  

„ ra d ik a l s o z ia le n  u n d  p o l i t is c h e n  E m a n z ip a t io n  d e r  a rb e i te n d e n  K la s 

s e n .“  {F reiheit 1 9 7 5 , 5 3 4 f .)  W ie  s ta n d  e s  a ls o  m it d e r  P ro g ra m m h ä lf te  

sozia l o d e r  s o z ia le  G le ic h h e it?

R o u s s e a u  h a t te  n ic h t w e n ig e r  w irk s a m  a u c h  d ie  s o z ia le  B o ts c h a f t im  

P ro g ra m m  e rö f fn e t . S c h o n  v o r  d e m  C ontra t w a r  e r  a n g e tr ie b e n  v o m  

P ro b le m  d e r  U ngle ichheit d e r  G ü te r , d e m  s o z ia le n  P ro b le m  p a r  e x c e l-  

le n c e . D a rü b e r  h a t te  e r  b e re i ts 1 7 5 5  in  s e in e m  D iscours sur l'o rig ine  

et les  fondem en ts de l'inega lite  parm i les hom m es g e s c h r ie b e n . S e h r  

r a d ik a l s te h t  d a  u n te r  a n d e re m :

„ T o u t  c e s  m a u x  s o n t le  p re m ie r  e t te t d e  la  p ro p r ie te  e t le  c o r te g e  in s e p a ra b le  d e  I 'in -  

e g a l i te  n a is s a n te .“  -  „ A lle  d ie s e  Ü b e l [d .h . V e rs te llu n g , L a s te r , A rg lis t, M iß b ra u c h ,  

E h rg e iz , G e w in n s u c h t] s in d  d ie  e r s te  W irk u n g  d e s  E ig e n tu m s  u n d  d ie  n o tw e n d ig e  

B e g le i te r s c h e in u n g  d e r  e n ts te h e n d e n  U n g le ic h h e i t.“  (R o u s s e a u  1 7 5 5 /1 9 6 4 , 2 2 0 f .)

A u c h  d ie s  w a r  s c h o n  1 7 5 6  a u f  d e u tsc h  g e d ru c k t w o rd e n . H ie r  g e h t e s  

R o u s s e a u  u m  d ie  g e s e l ls c h a f t lic h - r e a le  S e i te  d e r  F re ih e i t, u m  d ie  V er

te ilung  d e r  G ü te r  u n d  C h a n c e n . U n g le ic h e s  E ig e n tu m  e r s c h ie n  ih m  a ls  

K e m  a l le r Ü b e l , d ie a ls u r s p rü n g lic h  a n g e n o m m e n e  G le ic h h e i t a ls  

Id e a l . „ S o z ia lb in d u n g “  d e s  E ig e n tu m s  h e iß t  u n s e re  A n tw o r t h e u te . D ie  

R e c h ts f ig u r le b t v o n  N o rm k o m p le x e n  w ie iu s em inens im  A n c ie n  

r e g im e , d e r G e m e in w o h le n te ig n u n g d e s 1 9 . J a h rh u n d e r ts u n d d e r  

P f l ic h tb in d u n g  in  d e r  R e ic h s v e r f a s s u n g  1 9 1 9  (A r t . 1 5 4  I I : „ E ig e n tu m  



v e rp f lic h te t“ ) w ie  im  G ru n d g e s e tz 1 9 4 9  (A r t . 1 4  I I „ E ig e n tu m  v e r 

p f l ic h te t“ ) . „ S o z ia lis ie ru n g “  w a r  e in e  s c h ä r f e r e , s p ä te r e  A n tw o r t , v o m  

Sozia lis ierungsgese tz 1 9 1 9  ü b e r  d ie  W e im a re r V e r fa s s u n g  (A r t . 1 5 6  

„ V e rg e s e l ls c h a f tu n g “  in  „ G e m e in e ig e n tu m “ )  b is  in s  G ru n d g e s e tz  (A r t .  

1 5 „ V e rg e s e l ls c h a f tu n g “ in „ G e m e in e ig e n tu m “ o d e r „ G e m e in w ir t 

s c h a f t“ ) . D ie  s o z ia le  S e i te  w a r  a ls o  m ita n g e s to ß e n .

A u c h  1776  in V irg in ia  h a tte  m a n  n ic h t n u r  d ie  F re ih e i t fü r  a n g e b o re n  

e rk lä r t . M a n  k o n k re t is ie r te  d a z u  n ä m lic h  s o fo r t, f r e i s e in  h e iß e  n a 

m e n tl ic h :

„ th e  e n jo y m e n t o f  l i fe  a n d  l ib e r ty , w ith  th e  m e a n s o f  a c q u ir in g  a n d  p o s s e s s in g  

p ro p e r ty  a n d  p u r s u in g  a n d  o b ta in in g  h a p p in e s s  a n d  s a fe ty ."  (P rä a m b e l)

-  a ls o  n ic h t n u r  F re ih e i t w u rd e  a n g e s te u e r t , s o n d e rn  a u c h  F re ih e i ts g e 

n u ß  {en joym en t) im  S in n e  v o n  G lü c k  u n d  S ic h e rh e it ü b e rh a u p t , pur

su it o f  happ iness. G e w iß , d a s  a l le s  w a r  n ic h t fü r  S k la v e n  u n d  F ra u e n  

g e m e in t , d a ru m  m u ß te n n o c h d e r a m e r ik a n isc h e B ü rg e rk r ie g v o n  

1 8 6 1 -6 5  u n d  s c h w e re  E m a n z ip a tio n s k ä m p fe  g e fü h r t  w e rd e n . A b e r  d a s  

P ro g ra m m  w a r  fü r  a ll m en  in  d e r  W e lt . U n d  e s  z ie l te  a u c h  a u f  p o s it iv e  

F re ih e i t , a u f  L e b e n s - u n d  V e rm ö g e n s g a ra n t ie , u n d  v o r  a l le m  a u f  d a s  

k o n k re te  G lü c k  d e r  pursu it o f happ iness. D ie se s P ro g ra m m  s p ra c h  

n ic h t n u r v o n  d e r e r s te n  F re ih e i t , d e r a ls M e n s c h  s ta tt S k la v e  o d e r  

b lo ß e s  S ta n d e s g l ie d . E s  s te l l te  s ic h  n ic h t n u r  a b w e is e n d  g e g e n  d ie  a l te ,  

s tä n d is c h  d if f e r e n z ie r e n d e u n d  b e v o rm u n d e n d e R e c h ts o rd n u n g  o d e r  

g e g e n  M e in  u n d  D e in  a ls  L a s te r  w ie  R o u s s e a u . E s  s e tz te  F re ih e i t  posi

tiv in  d ie  n o rm a tiv e W e lt , a ls k o n k re te E n tfa l tu n g  in  e in e r G e s e l l

s c h a f t , a ls o  in  sozia ler  F ü lle , -  d a s  l ie ß  s ic h  n ic h t z u rü c k n e h m e n , d a s  

v e rg a ß  s ic h  n ic h t , a u c h  w e n n  d ie s e  V e rh e iß u n g  s o  v ie l s c h w e re r  w e r 

d e n  s o l l te  a ls  d a s  A b w e r fe n  d e r  K e tte n .

N ic h t a n d e r s d a n n  a u c h  1789 in P aris: G le ic h  d e r z w e i te S a tz  d e s  

s c h o n  e rw ä h n te n  A r tik e ls 1 d e r  D eclara tion  fo rd e r te :

„ L e s  d is t in c t io n s  s o c ia le s  n e  p e u v e n t  e tr e  f 'o n d e e s  q u e  s u r  l 'u t i li te  c o m m u n e .“  -  „ S o 

z ia le  U n te rs c h ie d e  d ü r fe n  n u r  im  a l lg e m e in e n  N u tz e n  b e g rü n d e t  s e in .“

N e g a t iv  v e r s te h t s ic h  d a s  s c h n e lle r : U n te r s c h ie d e  d u r f te n  n ic h t  

a ls P r iv ile g ie n  b e s te h e n , w ie  z u v o r im  A n c ie n  r e g im e . N u r a u f  d e n



gem einsam en  N u tz e n  d u r f te n  s ie  g e g rü n d e t s e in , n ic h t a u f  e in e n  b e 

s o n d e re n . U n te r s c h ie d e  k ö n n te n  d a n a c h  a u s  e in e m  g e m e in s a m e n  B e 

d ü r fn is w ie V e r te id ig u n g  u n d  W o h lfa h r t e n tsp r in g e n , a ls o  z .B . a ls  

D ie n s tr ä n g e  in  M ili tä r  u n d  V e rw a ltu n g , aber  n ich t a u s  U n te r s c h ie d e n  

d e r G e b u r t w ie  d e m  E rb a d e l , d e s B e ru f s w ie  d e r Z u n f ts te llu n g , d e r  

A rm u t a ls  s o z ia le  L a g e  u n d  ä h n l ic h e n  G rü n d e n . D ie  S p re n g k ra f t d e s  

S a tz e s  g e h t  n a tü r l ic h  s e h r  w e it . A m  E n d e  d e r  P räam bel h a b e n  s ic h  d ie  

F ra n z o s e n  s o g a r  d ie  bonheur  des tons, d a s  a l lg e m e in e  W o h l, v e r s p ro 

c h e n . D e n n  d ie  R e c h te e rk lä ru n g  s o l l te  a u c h  b e w irk e n , d a ß  „ d ie  A n 

s p rü c h e  d e r  B ü rg e r  s ic h  im m e r  a u f  d ie  W a h ru n g  d e r  V e r fa s s u n g  u n d  

d a s  a llgem eine W ohl r ic h te n  m ö g e n “  -  „ a u  m a in tie n  d e  la  c o n s t i tu t io n  

e t a u  b o n h e u r  d e  to u s “ . G e w iß : D a s  K r ite r iu m  gem einsam er N utzen  

w a r  n ic h t ü b e rm ä ß ig  p rä z is e , a ls „ g e m e in s c h a f t l ic h e  G lü c k s e lig k e i t“  

w a r  e s  v ie l m iß b ra u c h t  u n d  le ic h t m iß b ra u c h b a r  -  w a s  v o r  a l le m  K a n t  

a ls  „ S c h la n g e n w in d u n g e n  d e r  G lü c k s e l ig k e i ts le h re “  m o n ie r t h a t te . In  

F ra n k re ic h  ta t  m a n  s ic h  1 7 8 9  o h n e h in  s c h w e re r  m it  d e m  „ a l lg e m e in e n  

G lü c k “  a ls  in  V irg in ia , d a  a u c h  d ie  K ö n ig e  e s  s te ts  v e r s p ro c h e n , a b e r  

n ie  e in g e lö s t h a t te n . A b e r  d e n n o c h : M a n  s te l lte  s ic h  a u c h  1 7 8 9  d e m  

P ro b le m  e f f e k t iv e r G le ic h h e i t u n d  d e r  „ b o n h e u r d e  to u s “  im  G e n u ß  

d e r n e u e n  F re ih e i t . D ie M e n s c h e n re c h te  w u rd e n  a u c h  d ie s e m  Z ie l  

g e w id m e t, n ic h t n u r d e r A b w e h r d e r B e v o rm u n d u n g e n . A u c h d ie  

b e k a n n te n S tic h w o r te ega lite u n d  m e h r n o c h  fra tern ite s a g e n d a s  

p o s i tiv . A b e r  s ie  w a re n  sozia l v ie l u n d e u t lic h e r  a ls  d a s  e rw ä h n te  V e r 

b o t v o n D if f e r e n z ie ru n g e n a u ß e r b e i g e m e in s a m e m  N u tz e n . K a r l  

M a rx  n a n n te  d ie  fra tern ite d a h e r  „ e in e  b lo ß e  P h ra s e  . . . e in e  g e m ü tli 

c h e  A b s tr a k t io n  . . . e in e  s e n tim e n ta le  A u s g le ic h u n g  d e r s ic h  w id e r 

s p re c h e n d e n  K la s s e n in te re s s e n “  (M arx 1 8 5 0 , S . 2 1 ) . Im m e rh in : D a s  

P ro b le m  w a r  1 7 8 9  a u fg e n o m m e n . S c h o n  d ie  Z e itg e n o s s e n  b e m e rk te n ,  

e s h a n d e le  s ic h  n u n  u m  e in e  R evo lu tion socia le ü b e r d ie  p o l it is c h e  

R e v o lu t io n  h in a u s  (K oselleck  1 9 6 9 , 7 9 ) . A u c h  d a s  v e rg a ß  s ic h  n ic h t .  

D a  e s  b e i sozia l v o r  a l le m  u m  d ie  R e c h ts -A n te i le  a n  d e n  r e a le n  F re i

h e i ts g e n ü s se n  a u s G ü te rn  u n d  D ie n s tle is tu n g e n  g in g  u n d  g e h t , m u ß  

m a n  n u n  d ie  ökonom ische G rundschrift d e s  Z e ita l te r s  h in z u n e h m e n ,  

u m  d ie  K o n z e p t io n  z u  w ü rd ig e n . Im  g le ic h e n  J a h r  1 7 7 6  w ie  d ie  V irg i

n ia  B il l o f  R ig h ts  w a r  a u c h  A dam  Sm iths b e rü h m te  A n  Inqu iry in to the  



N ature  and  the  C auses o f  the W ealth  o f  N ations e r s c h ie n e n  -  w ie d e ru m  

s o fo r t , in  L e ip z ig , in s  D e u ts c h e  ü b e r s e tz t. W ealth o f  N ations n e n n t e r  

s e in  P ro b le m  g a n z  p rä z is e , n ic h t  L iberty  o f  N a tio n s , w ie  v ie le  m iß g e le i-  

te t m e in e n  m ü ß te n . S m ith  h a t te  s e in  F re ih e i ts p ro g ra m m  d e z id ie r t a ls  

W o h lfa h r ts p ro g ra m m  v o rg e fü h r t , a ls  W e g  z u m  W ealth , a ls o  R e ic h tu m  

o d e r  b e s s e r  W o h ls ta n d , W o h lfa h r t . E r  h a t te  e rn s t  g e n o m m e n , d a ß  F re i

h e i t u n d  W o h lfa h r t  e n ts c h e id e n d e  sozia le  B e d e u tu n g  h a b e n . G e ra d e  d ie  

s o g . A rm e n g e s e tz e  n a n n te  e r  „ d a s  v ie lle ic h t g rö ß te  Ü b e l in  d e r  e n g l i

s c h e n  W ir ts c h a f ts g e s c h ic h te “ , d a  s ie  a n  d e n  O r t f e s s e l te n  u n d  s o  je d e  

A rb e i ts c h a n c e  a u ß e rh a lb  v e r le g te n  {Inqu iry , B u c h  I 1 0 ) . S m ith  h a t te  im  

s c h o t tis c h e n  G la s g o w  a u c h  n ic h t e tw a  a ls  P ro fe s s o r  fü r  Ö k o n o m ie  g e 

le h r t, s o n d e rn  a ls  P ro fe s s o r  fü r  M o ra lp h ilo s o p h ie . T he T heory  o f  M ora l 

Sen tim en ts w a r 1 7 5 9  s e in  e r s te s g ro ß e s u n d  e r fo lg re ic h e s H a u p tw e rk .  

F re ih e it  u n d  W o h ls ta n d  filr  a lle  g in g e n  b e i ih m  H a n d  in  H a n d  -  g u t  2 0 0  

J a h re v o r L u d w ig E rh a rd s W a h lk a m p fs lo g a n „ W o h ls ta n d fü r a l le “  

(1 9 6 6 ) . G le ic h z e i t ig  1 7 7 6  w u rd e  ü b r ig e n s  d ie  W a tts c h e  D a m p fm a sc h in e  

e r s tm a ls in d u s tr ie l l e in g e s e tz t u n d  s o  d ie  b e rü h m te  A rb e i ts te i lu n g  v o 

r a n g e tr ie b e n . D ie  A rb e i ts te i lu n g  w a r  e in  H a u p tb e is p ie l u n d  A rg u m e n t  

fü r  S m ith  g e w e s e n  -  e r  e rö f fn e te  s e in  B u c h  s o z u s a g e n  m it  d e n  S te c k n a 

d e ln  (B u c h  I 1 )  -  u n d  in  d e r  T a t  e in  e n ts c h e id e n d e r  F o r ts c h r i tts f a k to r  fü r  

In d u s tr ie  u n d  H a n d e l  u n d  e b e n  W o h lfa h r t .

G a n z  ä h n l ic h  w ie  S m ith  h a t te  s ic h  a u c h  K a n t g e ä u ß e r t, a ls e r e tw a s  

ü b e r ra s c h e n d  m itte n  in  d e r  T ranszendenta len  D ia lektik  in  d e r  K ritik  der  

re inen V ernun ft 1 7 8 1 u n d  1 7 8 7  (2 .A .) b e i G e le g e n h e i t d e r  Id e e n le h re  

P la to s d ie „ p ra k t is c h e “ Id e e  d e r R e p u b l ik  v e r te id ig te u n d  d a b e i d ie  

m e n s c h l ic h e  G lückse ligke it im  E rg e b n is  e in b e z o g . S ie  w e rd e  in  e in e r

„ V e r fa s s u n g  v o n  d e r  g rö ß te n  m ö g lic h e n  F re ih e i t n a c h  G e s e tz e n  . . . s c h o n  v o n  s e lb s t  

fo lg e n “  (A  3 1 6 , B  3 7 3 ) .

G lü c k s e l ig k e i t a u s F re ih e i t a ls o , u n d in s o w e i t „ v o n s e lb s t“ , w ie  

W o h ls ta n d  a u s  F re ih e i t b e i S m ith . K a n t  w e iß  a u c h , u m  w e lc h e  „ n a tü r 

l ic h e n  Z w e c k e “  e s  d a b e i g e h t :



„ D a s  V o lk  a b e r  s e tz t  s e in  H e il z u  o b e rs t  n ic h t in  d e r  F re ih e i t , s o n d e rn  in  s e in e n  n a 

tü r l ic h e n  Z w e c k e n , a ls o  in  d ie se n  d re i S tü c k e n : n a c h  d e m  T o d e  s e lig , im  L e b e n  u n 

te r  a n d e rn  M itm e n s c h e n  d e s S e in e n , d u rc h  ö f f e n t lic h e  G e s e tz e  g e s ic h e rt , e n d l ic h  

d e s  p h y s is c h e n  G e n u s s e s  d e s  L e b e n s  a n  s ic h  s e lb s t  (d . i . d e r  G e s u n d h e i t u n d  la n g e n  

L e b e n s )  g e w ä r tig  z u  s e in .“  (1 7 9 8 ,  A  3 0 )

D a s  g e n ü g t  ih m  a b e r  a ls  Z ie lb e s tim m u n g  n ic h t , d e n n

„ m it F re ih e i t b e g a b te n  W e s e n  g e n ü g t  n ic h t  d e r  G e n u ß  d e r  L e b e n s a n n e h m lic h k e i t, d ie  

ih m  a u c h  v o n  a n d e re n  (u n d  h ie r  v o n  d e r  R e g ie ru n g )  z u  T e il  w e rd e n  k a n n ; s o n d e rn  a u f  

d a s  P r in z ip  k o m m t  e s  a n , n a c h  w e lc h e m  e s  s ic h  s o lc h e  v e rs c h a ff t.“  (1 7 9 8 ,  A  1 4 7 )

G e n u ß  a ls G n a d e  w ü rd e  a ls o  d a s P ro g ra m m  v e r f e h le n . S ich s e lb s t  

verscha ffen m ü s s e n  s ic h  m it F reiheit begab te W esen d ie  L e b e n s a n 

n e h m lic h k e i te n . S o ll d ie s  g e m e in s a m  g e l in g e n , b e d a r f  e s  p r in z ip ie l le r  

R e g e ln , d e r  F re ih e i ts g e s e tz e . K o n k re te  V e r te i lu n g e n  w ü rd e n  d ie  F re i

h e i te n e r s tic k e n . A b e r W o h lfa h r t a l le in e rg ib t n o c h k e in P r in z ip ,  

n a c h d e m  F re ie  h a n d e ln  k ö n n te n :

„ W o h lf a h r t  a b e r  h a t  k e in  P r in z ip ,  w e d e r  fü r  d e n , d e r  s ie  e m p fä n g t , n o c h  d e r  s ie  a u s 

te i lt  (d e r  e in e  s e tz t  s ie  h ie r in , d e r  a n d e re  d a r in ) ; w e il e s  d a b e i a u f  d a s  M a te r ia le  d e s  

W ille n s  a n k o m m t, w e lc h e s  e m p ir is c h , u n d  s o  d e r  A llg e m e in h e i t  e in e r  R e g e l u n fä 

h ig  i s t.“  (K a n t 1 7 9 8 , A  1 4 8 )

D ie  T ü c k e n  d e r V e r re c h t l ic h u n g  d e s s o z ia le n  G lü c k s w a re n  a ls o  in  

a l le r  K la rh e it  g e s e h e n . W ie  s o ll te  e s  a ls  R e g e l , in  d ie s e r  fü r  e in e  f r e i

h e i t l ic h e S o lle n s - u n d R e c h ts w e l t u n v e rz ic h tb a re n F o rm , g e d a c h t  

w e rd e n ?  K a n t  b ie te t  d e n  W e g  ü b e r  d ie  g e m e in s a m e n  G e s e tz e  g le ic h e r  

r e c h tl ic h e r  F re ih e i t u n d  v e r t r a u t a u f  d e s s e n  s o z ia le  E rg ie b ig k e i t . E in  

s o z ia le s o d e r ö k o n o m is c h e s P ro g ra m m  fü r s ic h  h a t e r n ic h t a u s g e 

fü h r t , a b e r  n ic h t a u s  M iß a c h tu n g . D e n n  e in  d a m a ls  a u c h  s o z ia l a u s 

s ic h ts r e ic h e r  W e g  i s t s e h r  w o h l e rö f fn e t u n d  fü r  w ic h t ig e  P u n k te  b e 

s c h r it te n . V o ra u s s e tz u n g e n  s o z ia le n  G lü c k s  w ie  F re ih e i t d e r  P e r s o n ,  

d e s E ig e n tu m s , d e s V e r tra g s , G le ic h h e i t v o r d e m  R e c h t , r e c h t l ic h e  

G le ic h h e i t d e r C h a n c e n , w a re n  v o n  ih m  w ie  g e z e ig t r e c h ts p h i lo s o 

p h is c h  u n d  r e c h ts p o s i t iv  g e k lä r t u n d  r e a l v o ra n  g e k o m m e n . K a n ts  

A lte rs g e n o s s e  A d a m  S m ith  (1 7 2 3 ) , n u r  e in  J a h r  ä l te r  a ls  K a n t  (1 7 2 4 ) ,  

h a t te  d a z u  v ie l K o n k re te s  g e l ie f e r t . B e id e  s ta n d e n  in  d ie se m  S in n e  fü r  



'f r e i und  s o z ia l ’ , a u c h  w e n n  s ie p o s i tiv e  R e g e ln  d a fü r  n ic h t  a u s g e b a u t  

h a t te n  ( e in d r in g l ic h  L udw ig  1 9 9 3 ) .

D ie  P ro g ra m m e  fü r 'f r e i und  s o z ia l ’ w a re n  a ls o  u m  1 8 0 0  a u s g e d a c h t ,  

n ie d e rg e s c h r ie b e n  u n d  v ie lf a c h  s c h o n  v e rb in d l ic h  v e ra b re d e t . F rei u n d  

sozia l s a h e n  d a b e i k e in e s w e g s  u n v e re in b a r  a u s , e n tg e g e n  a l le r P o le 

m ik . D a s  erste  F reiheitsp roblem  w a r  s c h o n  m e h r  o d e r  w e n ig e r  g e lö s t,  

d ie  a l te n  K e tte n  w a re n  a b g e w o r fe n . D a s P ro b le m  sozia l e r s c h ie n  a ls  

zw eites F reiheitsp rob lem , a ls  d a s  d e s  F re ih e i tsg e n u s se s , d e r  p o s i t iv e n  

F re ih e it . D ie  L ö su n g e n  d a fü r  w a re n  u n b e s tim m te r  u n d  v o n  O p tim is 

m u s g e tr a g e n . A u c h  e r s c h ie n  d ie  p r in z ip ie l le  V e rk n ü p fu n g  v o n  ’f r e i  

und  s o z ia l ’ n o c h  k a u m  k o n k re t  g e lö s t  u n d  e h e r  n u r  n e g a t iv  u m g e s e tz t ,  

e tw a  g e g e n  S k la v e re i , E ig e n tu m s - , V e r tra g s - u n d  B e ru f s b e v o rm u n 

d u n g .

V o r  a l le m  d a s  19 . Jahrhundert w u rd e  d a s  J a h rh u n d e r t d e r  U m s e tz u n g  

u n d  E rp ro b u n g  d e s  P ro g ra m m s , s e in e r  B e w ä h ru n g  u n d  B e k ä m p fu n g ,  

ja , fü r  n ic h t  w e n ig e , d e s  V e r ra ts  d a ra n , k u rz  d e s  S ie g e s la u f s , d e r  W e t 

te r z e ic h e n  u n d  d e r  R e ttu n g s v e r su c h e . W a s  e rg e b e n  d ie s e  E r fa h ru n g e n  

fü r  d a s  P ro b le m  u n d  P ro g ra m m ?

I I . S ie g e s la u f , W e tte r z e ic h e n  u n d  R e ttu n g s v e r s u c h e im  1 9 .  

J a h rh u n d e r t

1 . S iegeslau f

D e r  S ie g e s la u f  b e g a n n  im  d e u ts c h e n  R a u m  m it drei konkre ten  B efre i

ungen: d e r  B e f re iu n g  d e r  P e r s o n e n , d e r  B e f re iu n g  d e s  E ig e n tu m s  u n d  

d e r  B e f re iu n g  d e r  B e ru fe  b z w . d e r  A rb e i t . P e r s o n , E ig e n tu m , B e ru f  -  

d a s  w a r  v ie l , f a s t d a s  g a n z e  M e n s c h e n le b e n . S p a n n e n d  k la r  s p re c h e n  

d ie  T e x te , v o m  p re u ß is c h e n  M a r t in i-E d ik t 1 8 0 7  ü b e r d ie  m o d e rn e n  

Z iv i lg e s e tz b ü c h e r in F ra n k re ic h 1 8 0 4 u n d im  W ie n e r K a is e r r e ic h  

1 8 1 1 , b e id e  b is  h e u te  in  K ra f t, u n d  in  n ic h t  w e n ig e n  V e r fa s s u n g e n .

D a s J a h rh u n d e r t b e g a n n  m it d e r B efre iung der P ersonen aus dem  

G eburtsstand , o b  im  N o rd e n , in P re u ß e n , o d e r im  S ü d e n , in d e n  

R h e in b u n d s ta a te n , o b  m it E d ik te n  w ie  in  P re u ß e n  o d e r  m it V e r fa s s u n 



g e n  w ie  im  S ü d e n  in  B a y e rn  u n d  W e s tf a le n  im  J a h re  1 8 0 8 , a ls o  d e n  

e r s te n  V e r fa s s u n g e n  ü b e rh a u p t in  D e u ts c h la n d . B e s o n d e r s p rä g n a n t  

v e rk ü n d e t d a s  p re u ß is c h e  M a r t in i-E d ik t v o m  9 . O k t. 1 8 0 7  d ie  d re if a 

c h e  B e f re iu n g  d e r  P e rs o n , d e s  E ig e n tu m s  u n d  d e r  E rw e rb s b e ru fe  b z w .  

A rb e i t . In  s e in e m  §  1 2  v e rk ü n d e te  e s  d e n  b e rü h m te n  S a tz :

„ N a c h  d e m  M a rt in i-T a g  1 8 1 0  [d .i . 9 . O k to b e r ] g ib t  e s  n u r  f re ie  L e u te “ .

D ie s e r  S a tz  a n e rk a n n te  d ie  a llgem eine  R ech tsfäh igkeit a ls  P e r s o n  u n d  

d ie  F re ih e i t  a ls  P e r s o n , u n d  d a m it fü r  d ie  v ie le n  n o c h  u n f r e ie n  U n te r 

ta n e n  d ie  F re ih e i t z u r  s e lb s tä n d ig e n  A rb e i t .

S c h w ie r ig e r la g  e s  m it d e r B e f re iu n g  d e s  E ig e n tu m s . § 1 s a g te  r e c h t  

u m s tä n d l ic h :

„ J e d e r E in w o h n e r  u n s e re r S ta a te n  i s t, o h n e  a l le  E in s c h rä n k u n g e n  in  B e z ie h u n g e n  

a u f  d e n  S ta a t , z u m  e ig e n tü m lic h e n  u n d  P fa n d b e s itz  u n b e w e g l ic h e r  G ru n d s tü c k e  a l

le r  A rt  b e re c h t ig t“ .

U n d  m a n  m u ß te  d ie s e n  fu n d a m e n ta l  n e u e n  S a tz  e rk lä r e n :

„ D e r  E d e lm a n n  a ls o  z u m  B e s i tz  n ic h t b lo ß  a d e l ig e r , s o n d e rn  a u c h  u n a d e l ig e r , b ü r 

g e r l ic h e r u n d  b ä u e r l ic h e r G ü te r a lle r  A r t, u n d  d e r B ü rg e r  u n d  B a u e r z u m  B e s i tz  

n ic h t  b lo ß  b ü rg e r l ic h e r , b ä u e r l ic h e r  u n d  a n d e re r  u n a d e lig e r , s o n d e rn  a u c h  a d e l ig e r  

G ru n d s tü c k e , o h n e  d a ß  d e r  e in e  o d e r  d e r  a n d e re  z u  i rg e n d e in e m  G ü te re rw e rb e  e in e r  

b e s o n d e re n  E rla u b n is  b e d a r f , w e n n g le ic h  n a c h  w ie  v o r  je d e  B e s itz v e rä n d e ru n g  d e n  

B e h ö rd e n  a n g e z e ig t  w e rd e n  m u ß  . . .“  u s w .

D a s  w a r  d ie  a llgem eine  E igen tum sfäh igkeit der  P ersonen , n u n  e n d l ic h  

a u c h  e r s t re c k t a u f  d a s  G ru n d e ig e n tu m . D ie s e r e r s te  s c h a r fe  A b s c h ie d  

v o m  s tä n d is c h e n Z e ita l te r w ird le ic h t v e rg e s s e n  ü b e r d e m  z w e i te n  

s c h w ie r ig e n , d e r  b is  in  d ie  J a h rh u n d e r tm it te  u m k ä m p f t  u n d  e r s t m it d e r  

A b s c h a f fu n g  d e r  a d e l ig e n  F id e ik o m m is s e  1 9 1 9  u n d  1 9 3 9  g ä n z l ic h  g e ta n  

w a r : d ie  In d iv id u a l is ie ru n g  d e r E ig e n tu m s re c h te  s e lb s t, a ls o  d ie  s o g .  

B e f re iu n g  d e s  B o d e n s  a u s  s e in e r f e u d a le n  T e ilu n g  u n te r  m e h re re n  E i

g e n tü m e rn  s ta t t  n u r  e in e m . V o n  d e n  E ig e n tü m e rn  z u m  E ig e n tü m e r  g in g  

d e r  W e g ,  d e r  m ö g lic h s t  v ie le n  e r s t  ih r e  E ig e n tu m sc h a n c e  e rö f fn e te .

§  2  d e s  E d ik ts  s c h l ie ß l ic h  v e rd e u t l ic h t d ie  F re ih e i t  v o m  S ta n d  a u c h  in  

d e r  E rw e rb s a rb e i t , e r  s a g t :



„ J e d e r E d e lm a n n  i s t , o h n e  a l le  N a c h te i le  s e in e s S ta n d e s , b e fu g t , b ü rg e r lic h e  G e 

w e rb e  z u  t r e ib e n ; u n d  je d e r  B ü rg e r  o d e r  B a u e r  i s t  b e re c h t ig t , a u s  d e m  B a u e r-  in  d e n  

B ü rg e r-  u n d  a u s  d e m  B ü rg e r-  in  d e n  B a u e r s ta n d  z u  t r e te n .“

D a s w a re n  d ie G ew erbefre ihe it u n d  d ie B erufsfre ihe it, d e r fü r d ie  

m e is te n  w ic h tig s te  A u s s c h n it t d e r  a l lg e m e in e n  H a n d lu n g s f r e ih e it , d ie  

a ls s o lc h e n o c h  b is 1 9 4 9  b e i u n s n ic h t g a ra n t ie r t w u rd e {R ückert 

1 9 9 9 a ) . F ü r  d a s  G e s in d e , d ie s e n  r ie s ig e n  lä n d l ic h e n  S ta n d , s te l lte  m a n  

1 8 1 0  ( a m  8 .1 1 .) in  e in e r  n e u e n  G e s in d e o rd n u n g  d e n  e n ts c h e id e n d e n  

p o s i t iv e n  S a tz  a n  d e n  A n fa n g :

„ §  1 . D a s  V e rh ä l tn is  z w is c h e n  H e r rs c h a f t  u n d  G e s in d e  g rü n d e t s ic h  a u f  e in e m  V e r 

t ra g e , w o d u rc h  d e r  e in e  T e il z u r  L e is tu n g  g e w is s e r  h ä u s l ic h e r o d e r  w ir ts c h a f t lic h e r  

D ie n s te  a u f  e in e  b e s tim m te  Z e it , s o  w ie  d e r  a n d e re  z u  e in e r  d a fü r  z u  g e b e n d e n  b e 

s t im m te n  B e lo h n u n g  s ic h  v e rp f lic h te t .“

G ründet sich  au f  einem  V ertrage  h ie ß  h ie r  s o v ie l w ie  'nur  a u f  V e r tr a g ' -  

d a s  w a r  e in e  ju r is t is c h e  u n d  r e a le  R e v o lu t io n  -  R o u s s e a u  h a t te  s ie  z u e r s t  

v e rk ü n d e t .  D e r  f r e ie  V e r tr a g  w a r  a ls o  a u fg e s tie g e n  z u r  z e n tra le n  R e c h ts 

f ig u r , m it  d e r  a l le in  s ic h  r e c h t lic h  F re ie  b e g e g n e n  k o n n te n , v o m  G e s in d e  

g a n z  u n te n  b is  h in a u f  z u m  V e r fa s s u n g s -C o n /r a Z  socia l  fü r  a l le .

D ie s e  d re i F re ih e i te n  -  P e r s o n , E ig e n tu m , B e ru f  -  s e tz te n  a u c h  d ie  

b e id e n  b e rü h m te s te n  Z iv ilgese tzbücher der  E poche  n a c h  1 8 0 0  g e n e re l l  

u m , d e r  g e ra d e  g e fe ie r te  C o d e  c iv i l d e r  F ra n z o s e n  v o n  1 8 0 4 , g e n a u  2 0 0  

J a h re  a l t , u n d  e b e n s o  d a s s e h r m o d e rn e  k a is e r l ic h e  A B G B  im  a l te n  

Ö s te rr e ic h  v o n  1 8 1 1  -  b e id e  n ic h t  z u fä l lig  im m e r  n o c h  in  G e ltu n g . D a s  

p re u ß is c h e  A L R  v o n  1 7 9 4  b l ie b  b e k a n n t l ic h  ia n u s k ö p f ig  rü c k s tä n d ig  

u n d  g a l t n u r  b is 1 9 0 0  a u c h  im  Z iv i l r e c h t . D a ß  d ie  B e ru f s f r a g e  d a n e b e n  

in  G e w e rb e o rd n u n g e n  u .ä . O rd n u n g e n  k a n a l is ie r t w u rd e , d ie  n u n  a ls  

S o n d e r r e c h t e r s c h ie n e n , t r ü b te  d a s  B ild  n a tü r l ic h , a b e r  n o c h  n ic h t d a s  

F re ih e i ts k o n z e p t . P r in z ip ie lle s  P r iv a tr e c h t  d ie n te  h ie r  a ls  V e r fa s su n g s e r 

s a tz , V e r fa s s u n g  w a r  „ p r iv a tr e c h ts a k z e s s o r is c h “  (D . G rim m  1 9 8 1 , 1 9 5 ,  

2 0 6 ) .

A u c h  u n s e r  B ürgerliches G esetzbuch , im  K e rn  im m e r  n o c h  v o n  1 9 0 0 ,  

h ä lt g e ra d e  d ie  drei F reiheiten d e z id ie r t f e s t, d ie  n a c h  1 8 0 0  e r r e ic h t  

w o rd e n  w a re n : in  § 1 d ie  a l lg . R e c h ts f ä h ig k e i t , in  §  3 0 5  ( je tz t §  3 1 1 )  

d ie  a l lg e m e in e  V e r tra g s f re ih e i t , in  § 9 0 3  d ie  a l lg e m e in e  E ig e n tu m s -  



f r e ih e i t ; e s  b a u t  s ie  a u s  m it  d e r  E h e -  u n d  G ü te r r e c h ts f r e ih e i t  (§ §  1 3 1 0 ,  

1 4 0 8 ) , d e r  T e s t ie r f r e ih e it (§  1 9 3 7 ) u n d  d e r b lo ß e n  F re iw ill ig k e its z u 

r e c h n u n g  a ls V e rs c h u ld e n  (§  2 7 6 ) . F ü r Z u fa lls s tö ru n g e n  h a f te t m a n  

h ie r  p r in z ip ie l l n ic h t  ( a u s f . R ückert 2 0 0 3 a ) .

N u n  a m  E n d e  d e s  J a h rh u n d e r ts  m e h r te n  s ic h  je d o c h  d ie  W e tte rz e ic h e n .  

Im  A n g e s ic h t  d e r  n e u e n  P ro b le m e  b a u te  d a s  B G B  s e in  P r iv a tr e c h t  a u c h  

sozia l erheb lich  a u s , v ie l w e ite r  a ls  m e is t g e s e h e n  o d e r  in  a n d e re n  Z i

v i lg e s e tz b ü c h e rn  v o r  1 9 0 0 . D ie s  g e s c h a h  e tw a  m it L o h n fo r tz a h lu n g  b e i  

K ra n k h e it (§  6 1 6 ) u n d  b e i B e tr ie b s s tö ru n g e n  (§  6 1 5 ) , m it F ü rs o rg e 

p f l ic h te n  u n d  -h a f tu n g e n  im  D ie n s tv e rh ä l tn is  (§ 6 1 8  f .) , m it  K ü n d ig u n g s 

r e c h t b e i ü b e r la n g e n  D ie n s tv e r t r ä g e n  (§ 6 2 4 ) , m it d e m  a l lg e m e in e n  

S c h ik a n e v e rb o t (§  2 2 6 ) , m it d e r  Z in s b e g re n z u n g  (§  2 4 7  a .F .) , m it d e r  

K o n tro l le  ü b e rh ö h te r  V e r tr a g s s t r a f e n  (§  3 4 3 ) ,  m it  d e m  S a tz  „ K a u f  b r ic h t  

n ic h t  M ie te “  (§  5 7 1  b z w . 5 6 6  n .F .) , m it d e r  B e g re n z u n g  d e s  V e rm ie te r 

p fa n d re c h ts  (§  5 5 9  b z w . 5 6 2 ) , a u c h  m it d e m  s e lb s tä n d ig e n  E h e g a tte n 

e rb re c h t  (§  1 9 3 1 ) , m it  d e r  E ig e n v e rw a ltu n g  ih r e s  A rb e i ts lo h n s  d u rc h  d ie  

E h e fr a u e n  (§  1 3 6 7  a .F . - d a m a ls  e u ro p a w e it p ro g re s s iv )  u .a .m ., w ie  e s  

e r s t  jü n g s t  g rü n d lic h  w ie d e re n td e c k t  w u rd e  (R epgen  2 0 0 1 ) .

Z u d e m  s te l lte  m a n  d a s P r iv a tr e c h t in  e in e  s e h r bew uß te sozia le A r

beitste ilung  m it S p e z ia lr e c h t w ie  A b z a h lu n g s g e s e tz 1 8 9 4 , A rb e ite r 

s c h u tz , H a f tp f l ic h t , S o z ia lv e r s ic h e ru n g  u s w . - e b e n fa l ls m e is t m iß -  

k a n n t, z u m a l in  W e im a re r , N S - u n d  n a c h k r ie g s z e it l ic h e n  W ü rd ig u n 

g e n . W a s  1 8 9 6  m it d e n  g rö ß te n  u n d  k e in e s w e g s  i l lu s io n ä re n  H o f fn u n 

g e n  a u f  f r e ie r e  u n d  g le ic h e re  V e rh ä l tn is s e  a ls  N ä h rb o d e n  d ie s e s  P r i

v a tr e c h ts b e g o n n e n  h a t te , w u rd e im  a u to r i tä r e n  B u rg f r ie d e n  d e s 1 . 

W e ltk r ie g s , d e n  s o z ia le n  G ru p p e n k ä m p fe n  d e r  W e im a re r  Z e it u n d  d e r  

N S -V o lk s g e m e in s c h a f t z u  G ra b e  g e tr a g e n . D a s B ü rg e r l ic h e G e s e tz 

b u c h  fü r  r e c h t l ic h  g le ic h  F re ie  w u rd e  d a rü b e r  z u m  „ G e s e tz b u c h  o h n e  

C h a n c e “  (R ückert  2 0 0 3 b )  b is  in  d ie  1 9 6 0 e r  J a h re .

In  e in e m  e in d ru c k s v o l le n  S ie g e s la u f  h a t te  m a n  s ic h  a ls o  e n e rg is c h  v o n  

d e n  B e v o rm u n d u n g e n  d e s  A n c ie n  r e g im e  b e f r e i t . A b g e w o rfe n  w a re n  

d ie  s tä n d is c h - r e c h t lic h e n  B in d u n g e n  d e r  P e r s o n e n  je  n a c h  G e b u r t,  d ie  

P re is ta x e n  u n d  A b s c h lu ß b in d u n g e n  fü r  d ie  V e r tr ä g e  u n d  d a s  f a s t u n 

b e w e g l ic h e g e te i l te E ig e n tu m im B o d e n re c h t , w o s ic h O b e r -  

E ig e n tü m e r  u n d  n u tz e n d e r  U n te r -E ig e n tü m e r  g e g e n s e i tig  b lo c k ie r te n .  



Ä h n lic h e  E ig e n tu m s te i lu n g e n  b ra c h te  d a n n  w ie d e r  m it  e in e r  g e w is s e n  

L o g ik  d e r  r e a le  S o z ia l is m u s  h e rv o r  m it  d e r  b e g e h r te n  D a ts c h a  a u f  d e m  

V o lk s e ig e n tu m s b o d e n . M it d e n  s o z ia le n  E le m e n te n  im  P r iv a tr e c h t  d e s  

B G B  u n d  m it  e rh e b lic h e m  S p e z ia lr e c h t  h a t te  m a n  r e a g ie r t  a u f  s c h w e re  

W e tte r z e ic h e n  n a c h  d e m  e r s te n  S ie g e s la u f  d e s P ro g ra m m s  fre i u n d  

sozia l. W e lc h e  n e u e n  P ro b le m e  s te l l te n  d ie  L ö s u n g  in  F ra g e ?

2 .  JV etterze ichen

Im  S ie g e s la u f  d ro h te  d e r  P y r rh u s -S ie g . D a s  g e ra d e  m it g ro ß e n  M e h r 

h e i te n  k o d if iz ie r te  K o n z e p t 'g le ic h e  F re ih e i t ’ w a r  u m  1 9 0 0  a u c h  s c h o n  

s c h w e r  a n g e fo c h te n , ja  v e ra b s c h ie d e t , n ic h t n u r  v o n  A nton M enger, 

d e m  S o z ia l is te n  a u f  d e m  K a th e d e r , a ls o  s e in e m  L e h rs tu h l in  W ie n ,  

u n d  v o n  O tto G ierke , d e m  k o n s e rv a t iv e n  P a te rn a l is te n  in  B e r l in . K r i

t i s c h  k la g te n  n u n  e t lic h e : D a s  f r e ie  E ig e n tu m  w irk e  w ie  D ie b s ta h l a n  

d e n  S c h w a c h e n , d e r  f r e ie  V e r tr a g  w ie  W u c h e r  a n  d e n  A rm e n ,  d ie  f r e ie  

A rb e i t w ie  V o g e lf r e ih e i t fü r  d ie  a u f  A rb e i t A n g e w ie s e n e n . R e c h t l ic h  

f r e i, a b e r f a k t is c h  v e r s k la v t -  d a s  w a r in  d e r T a t d e r E in d ru c k , d e n  

m a n  e tw a  s e it  d e n  1 8 4 0 e r  J a h re n  m e h r  u n d  m e h r  h a t te  g e w in n e n  m ü s 

s e n : E x z e s s iv e  K in d e r - u n d  F ra u e n a rb e i t , E n tlo h n u n g  m it s c h le c h te n  

N a tu ra l ie n  s ta tt G e ld  ( s o g . T ru c k sy s te m ) , w il lk ü r l ic h e  E n tla s s u n g e n , 

V e r tr a g s b ru c h s tr a f e n  z u h a u f , w illk ü r l ic h e  L o h n a b z ü g e  ( z .B . d a s  W a a -  

g e n -N u lle n  d e r  B e rg le u te ) , u n g la u b lic h  la n g e  A rb e i ts z e ite n  v o n  1 5 , 1 6  

S tu n d e n  u n d  m e h r , u n g la u b l ic h  s c h le c h te  W o h n u n g s v e rh ä l tn is s e m it  

f e u c h te n E in z im m e rw o h n u n g e n fü r v ie lk ö p f ig e F a m il ie n , e in e  

s c h le c h te  E m ä h ru n g s la g e  u n d  e in e  L e b e n s e rw a r tu n g  u m  c a . 1 8 7 0  v o n  

c a . 3 5  J a h re n  ( f r e i l ic h  v o r  a l le m  w e g e n  d e r  h o h e n  S ä u g l in g s s te rb l ic h 

k e i t )  -  d a s  g a n z e  E le n d  d e s  P auperism us u n d  d e r  P ro le ta risierung  la g  

v o r  je d e rm a n n s  A u g e n  in  d e n  S tä d te n , a b e r  a u c h  a u f  d e m  L a n d e . D ie  

s o z ia le B ila n z e r s c h ie n  v e rh e e re n d . A u s d e m  s c h ö n e n  F re ih e i ts v e r 

s p re c h e n  w a r  d ie  a l le s  b e h e r r s c h e n d e  „ s o z ia le  F ra g e “  g e w o rd e n . ,So 

zia l“ w a r  e tw a  s e i t d e n  1 8 6 0 e r  J a h re n  d a s  p o l i t is c h e  W o r t d e s  T a g e s  

g e w o rd e n , u n d  s o  b l ie b  e s b is h e u te : S o z ia le  F ra g e , s o z ia le  K u ltu r ,  

s o z ia le  F u n k t io n , s o z ia le  M a c h t , s o z ia le  B e w e g u n g , s o z ia le  R e v o lu t i

o n , s o z ia le s  K ö n ig tu m , s o z ia le  E th ik , S o z ia lp o l i t ik , S o z ia lk r i tik , S o z i-  



a lv e r s ic h e ru n g , S o z ia lr e fo rm , S o z ia lp h i lo s o p h ie , S ta a ts s o z ia l is m u s , 

S o z ia lis m u s , c h r is tl ic h - s o z ia l , l ib e r a l- s o z ia l , s o z ia l l ib e ra l , s o z ia l r e c h t

l ic h , S o z ia lr e c h t , S o z ia ls ta a t , s o z ia le  G e re c h t ig k e i t . . . . -  s o  v ie le  n e u e  

S o z ia l-W o r te  u m s c h w ir r e n  u n s  n u n . D e r  B e re ic h  d e r  „ s o z ia le n  F ra g e “  

e r s c h e in t n u n  a ls  e ig e n e  g e s e l ls c h a f t lic h e  P ro b le m s p h ä re  m it w o m ö g 

l ic h  e ig e n e n  G e s e tz e n  {Sozia l 1 9 9 5 , 1 1 1 8 ) .

D a s P ro b le m  'fre i u n d  sozia l s c h ie n  u n lö s b a r g e w o rd e n , a u c h  d a s  

F re ih e i ts k o n z e p t w a n k te . D ie  P hilo soph ie h a t te  e s im  A u s k la n g  d e r  

A etas  kan tiana  n a c h  1 8 3 0  ü b e rw ie g e n d  v e ra b s c h ie d e t , w ie  m a n  a n  d e r  

K a n t-R e z e p t io n  g u t a b le s e n  k a n n  ( a u s f  R ückert 1 9 9 1 ) . S o  v ie le  n ic h t  

m a rg in a le N a m e n , s o v ie le A b s c h ie d e : d e r s c h w ie r ig  z w e id e u t ig e  

H e g e l (1 8 2 1 ) e b e n s o  w ie  d e r  e in d e u t ig e  M a rx  {M an ifest 1 8 4 8 ) o d e r  

d ie  h e g e l ia n is c h e n  M ic h e le t (1 8 6 6 )  u n d  L a s s o n  (1 8 8 2 ) , a u c h  d e r  n e o 

a r is to te l is c h e  T re n d e le n b u rg  (1 8 6 0 , 1 8 6 8 ) , d e r m e h r p s y c h o lo g is c h e  

H e rb a r t (1 8 3 5 )  u n d  d e r  s o z ia lp s y c h o lo g is c h e  W u n d t (1 8 8 6 ) , a u c h  d e r  

le b e n s p h i lo s o p h is c h e S im m e l (1 8 9 2 ) u n d  n o c h  d e r n e u k a n t ia n is c h e  

E m il L a s k  (1 9 0 5 ) ; k o n k re te r  rech tsphilo soph isch  g i l t  P a ra l le le s  fü r  d ie  

K ra u s e  (1 8 2 8 ) , A h re n s (1 8 4 6 f f .) , G e y e r (1 8 6 3 ) , F . W a lte r (1 8 6 3 ) ,  

K irc h m a n n  (1 8 6 9 ) , Z o e p f l (1 8 7 8 ) , B e ro lz h e im e r  (1 9 0 4 f f .)  u n d  K o h le r  

(1 9 0 9 ) . D ie  m e is te n  h a tte n  s ic h  e tw a  n a c h  1 8 6 0  o h n e h in  d e r  kritischen  

E rneuerung  d e r  E rk e n n tn is th e o r ie  u n d  G ru n d b e g r if f e  z u g e w e n d e t , m it  

O tto  L ie b m a n n  im  B lic k  'z u rü c k  z u  K a n t ' (1 8 6 5 ) , s o  C o h e n  (1 8 7 7 ,  

1 9 0 4 ) u n d  v o n  H a r tm a n n  (1 8 7 9 ) , rech tstheore tisch e tw a  A . M e rk e l  

{A llgem eine  R ech tslehre 1 8 7 4 ) , B e rg b o h m  {Jurisprudenz und  R ech ts

ph ilo soph ie 1 8 9 2 ) , B ie r lin g  {P rinzip ien lehre 1 8 9 4 f f .) , S o m lö  {A llge 

m eine G rundlehre 1 9 1 7 ) u n d n o c h d e r „ s o z ia lr e c h tl ic h “ fo rm a le  

S ta m m le r  {R ech t und  W irtscha ft, 1 8 9 5 f f .) - ü b e ra l l w e itg e h e n d  F e h l

a n z e ig e  fü r  'f r e i und  s o z ia l ', o b w o h l C o h e n  v e r s u c h te , K a n t a ls  „ d e n  

w a h re n  u n d  w irk l ic h e n  U rh e b e r  d e s  d e u ts c h e n  S o z ia l is m u s “  (1 8 9 6 , s . 

R ückert 1 9 9 1 , 1 7 2 f .)  z u  v e r s te h e n .

H e ra u s g e fo rd e r t d u rc h  d e n  „ ö k o n o m isc h e n  S o c ia l is m u s“  e in e s  M a rx  

u n d  E n g e ls , L a s sa l le  u n d  R o d b e r tu s , d is k u t ie r te n  d a s  P ro b le m  n u n  v o r  

a l le m  Ö konom en w ie d e r b e rü h m te 'h is to r is c h e ' R o s c h e r {System  

1 8 5 4 f f .) , d e r  k r i tis c h e  H . O p p e n h e im  {P h ilo soph ie des R ech ts 1 8 5 0 ,  

M anchesterschu le 1 8 7 2 ) , d e r l ib e ra le P r in c e -S m ith  {Z ie l 1 8 6 1 ) , d e r  



s ta a ts s o z ia le  A . W a g n e r {Socia le F rage 1 8 7 2 , V olksw irtscha ftslehre 

1 8 7 9 f f ) , d e r v e rm it te ln d e G . S c h m o lle r (G rund fragen 1 8 7 4 , d to .  

1 8 9 8 , G rundriß 1 9 0 0 f f .) u n d  d e r  l ib e r a le r e  L . B re n ta n o  (A rbeiterg il

den 1 8 7 1  f ,  A rbeitsverhä ltn is 1 8 7 7 )  -  a u c h  s ie  m e is t f r e ih e i ts k r it is c h  

u n d  im  ü b r ig e n  e r s ta u n l ic h  p r in z ip ie ll m it B e z u g  a u f  d a s  R e c h t , e in  

Z u s a m m e n h a n g , d e r g e ra d e  jü n g s t e r s t b e m e rk t u n d  g e k lä r t w u rd e  

(E fo /f e r  2 0 0 1 ,  7 4 f f . ,  9 9 ) .

W a s  w a r  d ie  B o ts c h a f t d ie s e r  g e s c h ic h t l ic h e n  L a g e  fü r  u n s e re  n o rm a 

t iv e n  K o n z e p te ?  D ie  e r s te n  A n tw o r te n  g a b e n  d ie  Z e itg e n o s s e n .

3 . R ettungsversuche

D ie  R e ttu n g  s u c h te  m a n  in  dreifacher  In terven tion , n ä m lic h

1 . d u rc h  d irekte In terven tion in s P r iv a tr e c h t m it Schu tzgesetzen in  

F o rm  v o n  S o n d e rr e c h t ,  w ie  z u m  B G B  e rw ä h n t , v o m  V e rb o t  d e r  K in d e r 

a rb e i t 1 8 3 9  b is z u r G e w e rb e a u f s ic h t 1 8 6 9  u n d  z u m  ä l te re n  A rb e i te r 

s c h u tz  z u  L o h n  u n d  Z e it u n d  F ra u e n a rb e i t , u n d  n o c h  b is  z u  s o  v ie le n  

n e u e re n  S c h u tz g e s e tz e n  b e s o n d e r s  z u m  A rb e i ts r e c h t , e tw a  z u r  A rb e i ts 

z e i t , z u m  M u tte r sc h u tz , z u m  L a d e n s c h lu ß  ( z u e r s t 1 9 1 8 ) , z u m  N a c h tb a 

c k e n  (1 9 1 8 ) , z u r  K ü n d ig u n g  (1 9 2 0 /2 3 ) , z u m  L o h n s c h u tz  (1 8 6 9 f f .) u n d  

a l lg e m e in e  L o h n fo r tz a h lu n g  (1 9 6 9 ; z u v o r B G B  1 9 0 0  § §  6 1 6 , 6 1 5  u n d  

H G B  1 8 6 1  A r t .6 0 ) ,  z u m  M a s c h in e n s c h u tz , z u m  A rb e i ts s tä t te n s c h u tz , z u  

d e n  g e fä h r lic h e n  S to f f e n  u n d  z u le tz t (1 9 9 4 ) z u m  A rb e i ts z e i t r e c h t -  

R e g e lu n g  ü b e r  R e g e lu n g  e rg in g , v ie lf a c h  a u c h  e u ro p ä is c h  u n d  ü b e rn a t i

o n a l . S o n d e r r e c h t s o l lte a u c h  d ie M ie te r (1 9 2 2 f f .) u n d  V e rb ra u c h e r  

( s c h o n  s e i t d e m  A b z a h lu n g s g e s e tz 1 8 9 4 , d a n n  1 9 7 7 f f .) s c h ü tz e n . W a r  

d ie s  in  W a h rh e i t  e in e  la n g e  V e r lu s t l is te  d e s  P ro g ra m m s ?

2 .  d u rc h  ind irekte  In terven tion m it zw ingend er Sozia lversicherung , 

z u e r s t  g e g e n  A rb e i tsu n fä l le  1 8 8 3 , z u le tz t  a u c h  g e g e n  d a s  s c h w ie r ig  z u  

k a lk u l ie r e n d e  R is ik o  d e r  A rb e i ts lo s ig k e i t s e it 1 9 2 6 . W a r  d ie s  p r in z i 

p ie n s t im m ig , d a  e s  d a s  P r iv a tr e c h t  a u f  d e n  e r s te n  B lic k  n ic h t  b e rü h r te ?  

U n d

3 .  d u rc h  ordnungspolitische In terven tion in  d e n  A rb e i ts m a rk t d u rc h  

d a s  ko llek tive  A rbeitsrech t, d .h . d u rc h  d ie  E r la u b n is  z u  K o a li t io n e n  s e i t  



1 8 6 9  ( te ilw e is e )  u n d  z u  g e re g e l te m  A rb e i ts k a m p f  s e i t 1 9 1 8 . D ie  K o a li

t io n s f r e ih e i t w u rd e v o m  S tr a f ta tb e s ta n d z u m  G ru n d re c h t . B e s o n d e re  

G ru p p e n f r e ih e i te n w u rd e n  w ie d e r g e s c h a f f e n  g a n z g e g e n  d e re n  u r 

s p rü n g l ic h e  A b s c h a f fu n g  a ls f r e ih e i ts g e fä h rd e n d  w ie  b e i d e n  Z ü n f te n ,  

S tä n d e n  u s w . D a s  b e rü h m te  L e h r s tü c k  d e r  L o i L e C hapelier  v o n  1 7 9 1 ,  

d ie  je d e  V e re in ig u n g  a ls F re ih e i ts g e fä h rd u n g  v e rb o te n  h a t te (S im itis  

1 9 8 9 ) ,  le u c h te te  n ic h t  m e h r  e in . L ie ß  s ic h  d ie s  p r in z ip ie l l v e r te id ig e n ?  

D ie se  drei R eaktionen : s c h ü tz e n d e s S o n d e r r e c h t , z w in g e n d e S o z ia l

v e r s ic h e ru n g u n d p r iv i le g ie r e n d e K o a li t io n s - u n d T a r if f r e ih e it ,  

b e s t im m e n  b is h e u te  d a s F e ld  v o rn e h m lic h  d e r A rb e i ts b e z ie h u n g e n ,  

ic h  n e n n e  n u r d a s L a d e n sc h lu ß p ro b le m , d ie  W a m s tre ik p ro b le m a tik ,  

d e n  F lä c h e n ta r ifv e r t r a g , d ie  B e tr ie b se b e n e , d ie  A rb e i ts z e i tp ro b le m e , 

u n d  s o  w e ite r . D ie  A rb e i ts w e l t e r s c h e in t in  d e r  T a t s e it  la n g e m  fü r  d ie  

m e is te n  M e n s c h e n  e n ts c h e id e n d  u n d  d a h e r  a ls  pars  pro  to to  d e s  G e 

s a m tp ro b le m s  'f r e i u n d  s o z ia l ' g e e ig n e t. H ie r  k re u z e n  s ic h  d ie  m a ß g e 

b e n d e n  S tru k tu re n , a ls o  d ie  F ra g e n  d e r P e r s o n  u n d  d e r R e c h ts f ä h ig 

k e i t , d e s  E ig e n tu m s , d e s  V e rm ö g e n s , d e r  L e b e n s z e i t u n d  d e s  L e b e n s 

s ta n d a rd s , d e s E rn ä h ru n g s n iv e a u s , d e s F a m il ie n le b e n s , d e r A u s b i l

d u n g , u n d  s o  w e ite r . Ü b e r  d e n  G e n u ß  d e r  F re ih e i t u n d  ih r e  happ iness  

w ird  fü r  d ie  m e is te n  M e n s c h e n  h ie r , in  d e r  A rb e i ts w e l t , e n ts c h ie d e n .  

N u r  w e n ig e  s in d  la c h e n d e  E rb e n  v o n  w irk l ic h e m  B e s itz .

W e im a r  u n d  N S -Z e i t  h a b e n  d e n  u n g e lö s te n  K o n f l ik t  d a n n  m a s s iv  z u g e 

s c h ä r f t, te ils  v o n  l in k s , te ils  v o n  r e c h ts  -  b is  z u r  K a ta s tro p h e . Im  K e rn 

p u n k t A rb e i ts r e c h t g in g  m a n  b is 1 9 3 2 /3 3  im m e r m e h r z u  d e n  In s t ru 

m e n te n  Z w a n g ss c h lic h tu n g  u n d  Z w a n g s s c h u tz  ü b e r , n a c h  1 9 3 3  s te l l te  

m a n  b e s o n d e rs  z ü g ig  u n d  u m fa s s e n d  a l le s  a u f  F ü h re r  u n d  G e fo lg s c h a f t  

im  B e tr ie b  (G esetz  zur  O rdnung  der  na tiona len  A rbeit, 1 9 3 4 )  u n d  T re u 

h ä n d e r  a u ß e rh a lb  u m  -  u n d  s o  a u c h  s o n s t. F re ih e i t  u n d  s o z ia le r  G e n u ß  

w u rd e n  P a r te is a c h e . B e id e s  g in g  u n te r in  d e n  S c h re c k e n  d e s z w e i te n  

W e ltk r ie g e s .



I I I .  P r in z ip ie lle  B ila n z

D ie s e  V e rg e w is s e ru n g  m u ß  g e n ü g e n  a ls  F u n d a m e n t fü r  d ie  n u n  e n t 

s c h e id e n d e  F ra g e : W a s  b e d e u te t  d ie s e r  V e r la u f  prinzip ie ll?  Z e ig t  s ic h  

d a r in  e in  g ra n d io s e s , ja  s c h re c k l ic h e s S c h e i te rn  d e s  P ro g ra m m s  'f r e i  

und  s o z ia l '?  E rw e is t s ic h  b e id e s  a ls  u n v e re in b a r?  O d e r  w a re n  n u r  d ie  

M itte l in a d ä q u a t?  O d e r  w a r  d a s  V e rh ä l tn is  v o n  fre i u n d  sozia l fo lg e n 

r e ic h  f e h lb e s t im m t  o d e r  u n te rb e s t im m t?

D ie s e  F ra g e  lö s t s ic h  n ic h t „ v o n  s e lb s t“  b e i r e c h te r  h ö h e re r  E in s ic h t .  

D ie s  h o f f te n  u n d  g la u b te n  d ie  G e s c h ic h ts m e ta p h y s ik e r  v o n  P la to n  b is  

H e g e l u n d  M a rx , a b e r  a u c h  d ie  g ro ß e n  J u r is te n  S a v ig n y , P u c h ta , J h e -  

r in g  u n d  K o h le r , u n d  le id e r  a u c h -  m a n  m u ß  e s  s a g e n , d ie  struk ture ll  

e b e n s o  g lä u b ig e n  H it le r  u n d  S ta lin . S ie  o p fe r te n  im  E in v e rn e h m e n  m it  

d e r  e in g e s e h e n e n  'V o r s e h u n g ' o d e r  d e n  d u rc h s c h a u te n  'G e s c h ic h ts g e 

s e tz e n ' d ie  M e n s c h e n  u n d  d ie  M e n s c h h e i t in  ih n e n . A b e r  d ie  F ra g e  i s t  

d e s w e g e n  n ic h t h o f fu n g s lo s . Z w is c h e n  d e n  I l lu s io n e n  d e r  M e ta p h y s i 

k e n  u n d  d e m  C h a o s  d e r  F a k te n  t r ä g t u n s e re  o f t b e w ie se n e  k u l tu r e l le  

K ra f t, a u s E rfa h ru n g e n  z u  le rn e n  u n d  d a ra u s t r a g fa h ig e n o rm a tiv e  

P r in z ip ie n  z u  b i ld e n . In  d ie s e m  S in n e  w e rd e  ic h  n u n  v e r s u c h e n , d ie  

P ro b le m e  u n d  d ie  L ö s u n g s v e r s u c h e  o rd n e n d  z u  ü b e rb l ic k e n  u n d  im  

L ic h te  d e r  P r in z ip ie n  z u  w ü rd ig e n .

O ffe n b a r l ie g e n  drei w esen tliche rech tliche P rob lem e v o r . „ F re i u n d  

s o z ia l“  b e tr a f  u n d  b e tr if f t

1 . d ie  P e r s o n e n  a ls  R e c h ts p e rs o n e n ,

2 .  d e n  r e c h t lic h e n  G e n u ß  d e r  F re ih e i te n  u n d

3 .  d ie  r e c h t l ic h e  P r iv i le g ie ru n g  b e s t im m te r  G ru p p e n  ( e tw a  im  

A rb e its k a m p f )  d u rc h  'F r e ie r s te l lu n g ', -

a ls o  d ie  d re i R e c h ts p ro b le m e  P e r s o n , G e n u ß , G ru p p e .

F ü r  d ie s e  d re i P ro b le m e  s c h e in e n  m ir  vier  L ösungsversuche  r e le v a n t :

1 . d e r  k o m m u n is t is c h e ,  r e a l- s o z ia l is tis c h e  u n d  v ö lk is c h e ;

2 .  d e r  r a d ik a l- , 'm a n c h e s te r '-  o d e r  a n a rc h o - l ib e ra le ;



3 .  d e r  s ta a ts s o z ia l b e v o rm u n d e n d e , u n d

4 .  d e r  e m a n z ip a to r is c h -h e lf e n d e  o h n e  B e v o rm u n d u n g ,

k u rz : e in  k o l le k tiv e r , l ib e r a le r , s ta a ts s o z ia le r u n d  e m a n z ip a to r is c h e r  

W e g .

1 . D ie  kom m unistische , rea l-sozia listische  und  vö lk ische  L ösung

D ie  e r s te , a ls o  d ie  k o m m u n is t is c h e  u n d  r e a l- s o z ia l is t is c h e , L ö su n g ,  

g ip fe l te s o fo r t 1 9 2 2 im  r e v o lu tio n ä re n s o w je tr e p u b l ik a n is c h e n  A r

beitsgese tzbuch v o m  3 0 . 1 0 1 9 2 2 . G a n z  o h n e  I ro n ie  h a t te  m a n  d o r t  

f e s tg e s c h r ie b e n :

„ D ie  f r e iw ill ig e ( l ) B e g rü n d u n g  v o n  A rb e i ts v e r t rä g e n  d u rc h  d ie  B ü rg e r  d e r  R e p u b l ik  

e r fo lg t . . . [m it A u s n a h m e  p o l i t is c h e r F ä l le  n a c h  A rt .9 ] d u rc h  d ie  O rg a n e  d e s  V o lk s 

k o m m is s a r ia ts  fü r  A rb e i t“  (A rt .5 ,  a u fg e h o b e n  1 9 2 5 ;  d t . T e x te  b e i L e n in  1 9 6 2 ,6 3 3 ) .

„ F re iw il lig “ h ie ß  h ie r e in fa c h  durch d ie O rgane - e in e  v o l ls tä n d ig e  

S in n v e rk e h ru n g . Im m e rh in  w a r d a s a u to r i tä r k o l le k t iv e P r in z ip  k la r  

a u s g e s p ro c h e n  in  d ie s e r  P h a s e  d e s  s o g . „ K r ie g s k o m m u n is m u s  d e s  A r 

b e i ts r e c h ts “  (Scho tt/M aurach 1 9 2 9 , 3 0 2 ) . M a n  k a n n  z u n ä c h s t  m it  g u te n  

G rü n d e n s a g e n , d a ß d ie s e V o lk s k o m m is s a r ia ts o rg a n e s ic h o f f e n b a r  

n ich t a ls bessere  L ösung  b e w ä h r t  h a b e n , w e d e r  f a k t is c h  n o c h  n o rm a tiv . 

D ie  p r in z ip ie l l u n f r e ie n  s o z ia l is t is c h e n  P la n w ir ts c h a f te n  fü h r te n  o f f e n 

s ic h t l ic h  n ic h t z u  m e h r happ iness fü r m ö g lic h s t v ie le , a u c h  n ic h t im  

b e g ü n s t ig te re n  K u b a . S ie  lö s te n  a ls o  d a s  z w e i te , d a s  s o z ia le  F re ih e i ts 

p ro b le m , s c h le c h t . S ie  e rm ö g lic h te n  s o g a r v ie lf a c h e  Z w a n g s a rb e i t , ja  

w a h re  S k la v e re i -  s ie  f ie le n  a ls o  z u rü c k  in  d a s  e r s te  P ro b le m . U n d  d ie  

F re ie r -S te l lu n g  n u r  d e r  p a r te i t r e u e n  G ru p p e n  fü h r te  z u rü c k  in  e in e  A r t  

p o l i t is c h e  S tä n d e g e s e lls c h a f t . D a s  h a t  s ic h  s e it 1 9 8 9 /9 0  a u s  d e n  e n d l ic h  

o f f e n e re n  A rc h iv e n  d e s O s tb lo c k s n o c h  b e s tä t ig t. A u c h  z u m  d r i tte n  

P ro b le m , d e m  d e r  G ru p p e n f r e ih e i te n , f ie l m a n  a ls o  z u rü c k .

Ä h n lic h  k a ta s t ro p h a l e n d e te  d e r  S tu rm  d e r  K o n f l ik te  in  S a c h e n  „ f r e i  

u n d  s o z ia l“ im  d e u ts c h e n  na tiona len Sozia lism us 1 9 3 9 -1 9 4 5  in  d e r  

z y n is c h e n  V e rw e n d u n g  d e s  S a tz e s

„ A rb e i t  m a c h t  f re i“



a n  d e n  T o re n  d e r  „ K o n z e n tr a t io n s la g e r“  A u s c h w itz  u n d  D a c h a u . D e r  

S a tz  z ie r te  d e n  p la n m ä ß ig e n  W ie d e re in tr it t  d e s  2 0 . J a h rh u n d e r ts  in  d ie  

Z w a n g s a rb e i t . D ie K e tte n  u n m e n s c h l ic h s te r V e rs k la v u n g e n  w u rd e n  

n e u  g e s c h m ie d e t . Im  ü b r ig e n  g a l t a u c h  fü r  d ie  'n o rm a le n ' A rb e i ts b e 

z ie h u n g e n  in  D e u ts c h la n d  s e it 1 9 3 4 , a ls o  s e i t  d e m  G esetz  zur  O rdnung  

der na tiona len  A rbeit, d a s  F ü h re r -  u n d  G e fo lg s c h a f ts p r in z ip  d e r  n a t i

o n a ls o z ia l is t is c h e n  V o lk s g e m e in s c h a f t. V e r tra g s f re ih e i t , K ü n d ig u n g s 

f r e ih e it  u n d  g a r  K o a li tio n s f r e ih e i t  w a re n  w e s e n tl ic h  e in g e s c h rä n k t :

„ Im  B e tr ie b e  a rb e i te n  d e r  U n te rn e h m e r a ls  F ü h re r  d e s  B e tr ie b e s , d ie  A n g e s te l l te n  

u n d  A rb e i te r  a ls  G e fo lg s c h a f t g e m e in s a m  z u r  F ö rd e ru n g  d e r  B e tr ie b s z w e c k e  u n d  

z u m  g e m e in e n  N u tz e n  v o n  V o lk  u n d  S ta a t.“  (1 9 3 4 , §  1 )

D ie  s o g . T re u h ä n d e r  d e r  A rb e i t (G e s e tz  v . 1 9 .5 .1 9 3 3 )  v e rw a l te te n  d ie  

R e s tf r e ih e ite n . Im  K a m p f g e g e n  d a s „ b ü rg e r l ic h e “ s u b je k tiv e R e c h t  

b e to n te  m a n  ü b e ra l l d ie  P f lic h t , a ls o  d ie  s o z ia le  P f l ic h t  v o r  d e m  f r e is e t

z e n d e n  R e c h t . D ie  „ R e c h ts s te l lu n g  in  d e r  V o lk s g e m e in s c h a f t“  w a r  n a c h  

d e m  V o lk s g e s e tz b u c h -E n tw u rf  v o n  1 9 4 2  d ie  e r s te  R e c h ts f r a g e  im  n e u e n  

§  1 . D ie  n e u e  B in d u n g  v o n  P e r s o n  u n d  V e rm ö g e n  u n d  A rb e i ts k ra f t w a r  

v o l ls tä n d ig  (§  1 I ) . E rs t a ls  R e f le x  d a v o n  g a b  A b s a tz  2  d e m  V o lk s g e 

n o s s e n  e in e  R e c h ts s te l lu n g :

„ D a fü r s ic h e r t ih m  d ie  R e c h ts o rd n u n g  s e in e  R e c h ts s te l lu n g  in  d e r V o lk s g e m e in 

s c h a f t  a ls  A u s d ru c k  s e in e r  P e rs ö n l ic h k e i t  u n d  s e in e r  V e ra n tw o r tu n g .“  (§  1 I I)

D ie  J h e r in g 's c h e  E r f in d u n g  d e r b lo ß e n  R e f le x re c h te h a t te  s ic h  h ie r  

z u m  R e c h t  a ls  P f lic h tr e f le x  v e rk e h r t .

2 .  D ie  rad ika l-libera le  L ösung

A u c h  d ie  z w e i te , d ie  r a d ik a l l ib e ra le , L ö s u n g  z e ig te  w e n ig  v o r te ilh a f te  

R e s u l ta te . D e r  V e r la u f  d e r  L a g e  in  S a c h e n  „ f r e i  u n d  s o z ia l“  im  w estli

chen E uropa und  in den U SA w ird  z u m a l in  d e n  A n a ly s e n  d e r G e 

s c h ic h te , d e r S o z ia lg e s c h ic h te  u n d  d e r  A rb e i ts r e c h ts g e s c h ic h te  m e is t  

a ls R ü c k s c h la g s g e s c h ic h te  g e d e u te t . E in ig e  F re ih e i t u n d  F re ih e i ts g e 

n u ß  o d e r  happ iness g ib t m a n  z w a r fü r e in ig e  W e lt te i le  z u , a b e r  d ie  

m e is te n  M e n s c h e n , s o  s a g t m a n , b e k ä m e n  in z w is c h e n  n u r  d ie  B ro s a 



m e n  v o n  d e n  T is c h e n  d e r  R e ic h e n . Z u m a l d ie  d r i tte  W e lt w e rd e  a u s 

g e b e u te t , d ie  z w e i te  e b e n s o ; u n d  d ie  e r s te  W e lt s e i r e ic h , a b e r  n ic h t  

k ra f t 'f r e i und  s o z ia l 1 , s o n d e rn  k ra f t A u s b e u tu n g  d e r S c h w ä c h e re n .  

Z u g e s c h r ie b e n  w ird  d ie s  e in e r  zu  rad ika len  L ibera litä t -  „ T u rb o k a p ita 

l i s m u s “  in  h e u t ig e r  A u to b e s i tz e r -D ik tio n . E in  I r rw e g  a lso ?

M a n  k a n n  d e n  V e r la u f  s e it  d e r  A u fk lä ru n g  je d o c h  a u c h  a ls  m e h r  u n d  

m e h r gelungene P rob lem lösung fü r 'fre i und  sozia l! in te rp re t ie r e n ,  

o h n e  s c h o n  in  F o r ts c h r i t ts g e s c h ic h te  z u  v e r f a l le n . G e lu n g e n  e r s c h e in t  

d ie  L ö s u n g  d e s  e r s te n  F re ih e i ts p ro b le m s , d e r  F re ih e i t  d e r  P e r s o n e n  a ls  

P e r s o n e n ; a u c h  z u m  z w e i te n  P ro b le m , d e m  F re ih e i tsg e n u s s ,  h a b e n  w ir  

t r o tz  a l le r  K la g e n  e in e n  h is to r is c h e n  H ö c h s tp u n k t e r r e ic h t , d e r  a u c h  

d ie  Ä rm s te n  g e h o b e n  h a t , u n d  n ic h t n u r  in  E u ro p a . N ic h t s o  k la r  a u f  

g u te m  W e g e  e r s c h e in t d ie  F re ie r s te llu n g  b e s t im m te r G ru p p e n . V o r  

a l le m  a b e r  e rk e n n t m a n  e in e  K o n z e p t io n , w ie  d ie  P r in z ip ie n  fre i u n d  

sozia l  r e c h tl ic h  u n d  p ro d u k t iv  v e re in ig t  w e rd e n  k ö n n e n  u n d  s o l l te n .

U m  d ie s  z u  w ü rd ig e n , m ü s s e n  d ie  E r fa h ru n g e n  d e r je n ig e n  b e id e n  W e g e  

g e n a u e r  u n d  k r i t is c h  ü b e rd a c h t w e rd e n , d ie  e in e  V e rm it tlu n g  v e r s u c h 

te n , a ls o  v o r  a l le m  d e r  e rw ä h n te  staa tssozia le  u n d  d e r  em anzipa torische  

W eg b z w . h ie r d e r d r i tte  u n d  v ie r te  L ö s u n g s v e r s u c h . D ie  U n te r s c h e i

d u n g  u n d  U n te r su c h u n g  d ie s e r  b e id e n  W e g e  e r s c h e in t  m ir  e b e n s o  t r a g 

f ä h ig  w ie  fu n d a m e n ta l . Ü b e r  d e r  b e l ie b te n  S u c h e  n a c h  e in e m  s o g . d r i t

te n  W e g  w ird  s ie  v ie l z u  w e n ig  g e w ü rd ig t , o b  n u n  h is to r is c h - f a k t is c h , 

n o rm a tiv - s o z ia lp h ilo s o p h is c h  o d e r  ju r is t is c h -d o g m a tis c h .

3 . D ie  staa tssozia le  und  d ie  em anzipa torische  L ösung

Im  L ic h te  d e r  p r in z ip ie l le n  K o n z e p t io n e n  m ü s s e n  d ie  d re i P ro b le m e  

u n d  L ö su n g e n  ü b e rp rü f t  w e rd e n : F re ih e i t  d e r  P e r s o n  a ls  P e r s o n , w irk 

l ic h e r  F re ih e i ts g e n u ß  a ls  P e r s o n  u n d  k o rp o ra t iv e  S o n d e r f r e ih e i te n .

(1 ) F reiheit der  P ersonen  a ls  P ersonen

D a s  P ro b le m  d e r  B efre iung  a ls P erson , d ie s e s  h is to r is c h  u n d  s y s te m a 

t is c h  e r s te  P ro b le m  d e s  F re i-u n d - s o z ia l -P ro g ra m m s w a r , w ie  g e z e ig t,  

b e re i ts  u m  1 8 0 0  g e lö s t. D ie  K e tte n  w a re n  g e fa l le n , d e r  W e g  w a r  k la r ,



t r o tz  a l le r R ü c k fä l le . D ie  r e c h tl ic h e  S e lb s tv e r s k la v u n g  d u rc h  S e lb s t

v e rk a u f  in  d ie  L e ib e ig e n s c h a f t w a r m it d e n  V e r fa s s u n g s s ä tz e n  v o m  

canno t deprive  or  d ivest {P räam bel 1 7 7 6 ) , v o n  d e r  Ina lienab ilite (P rä 

am bel 1 7 8 9 ) u n d  U nveräußerlichkeit (A r t. 1 I I G G ) v e rb o te n  u n d  

r e c h t l ic h  u n m ö g lic h  g e w o rd e n .

R e la t iv  e in fa c h  u n d  k la r  p r in z ip ie l l h a t te n  s ic h  d ie  M e n s c h e n  v o n  d ie s e n  

rech tlichen  H indern issen  b e f r e ie n  k ö n n e n ,  v o n  d e n  K e tte n  d e r  L e ib e ig e n 

s c h a f t u n d  U n te r tä n ig k e i t , d e r  s tä n d is c h e n  G e b u r ts b in d u n g , d e n  P re is ta 

x e n  u n d  A b s c h lu ß b in d u n g e n , d e n  Z u n f t-  u n d  G e w e rb e b in d u n g e n  w ie  in  

„ S c h u s te r  b le ib ' b e i d e in e n  L e is te n “ . D a s  w a r  d a s  W e rk  d e r  R e v o lu t io n e n  

u n d  E v o lu t io n e n  v o n  u n te n  u n d  v o n  o b e n  u m  1 8 0 0  u n d  d ie  e r s te  B e f re i 

u n g  im  S ie g e s la u f  d e s 1 9 . J a h rh u n d e r ts . E s  g e la n g  s c h o n  m it f r e is e tz e n 

d e n  V e rb o te n  d e r  r e c h t lic h  f ix ie r te n  B e v o rm u n d u n g e n . „ G e s e tz  ü b e r  d ie  

B e s e i t ig u n g  . . . .“  , s o  b e g a n n e n  v ie le  d e r  e r s te n  f r a n z ö s is c h e n  R e v o lu t i

o n s g e s e tz e  u n d  n ic h t  n u r  d ie se . M a n  k a n n  d ie  w a h re  R e v o lu t io n  d a r in  e r s t  

e rm e ss e n , w e n n  m a n  d ie  m e h r  a ls 1 0 0 0  J a h re  d a v o r  h in z u n im m t. M e h r  

a ls 1 0 0 0  J a h re  la n g  h a t te  m a n  im  a l te n  E u ro p a  m it d e r  R e c h ts f ig u r  d e r  

com m enda tio  g e le b t , w ie  s ie  s e i t d e m  5 . J a h rh u n d e r t g e b rä u c h l ic h  w a r :  

d e r  S c h u tz u n te rw e rfu n g . In  d ie s e m  „ V e rk n e c h tu n g s r i tu s “  g a b  m a n  F re i

h e i t g e g e n  S c h u tz  in  e in e r  fam ilia , b e i e in e m  L e h n s h e r rn  o d e r G ru n d 

h e r rn . D a s  w a r  o f t d ie  e in z ig e  C h a n c e  g e w e s e n  (K om m enda tion 1 9 7 8 ) .  

N u n  d u r f te  m a n  s ic h  n ic h t  m e h r  ju r is t is c h  z u m  O b je k t  m a c h e n .

P rä z is e r  r e c h ts d o g m a tis c h  a u s g e d rü c k t  u n d  a b g e g re n z t  k la n g  d a s  1 8 4 0  

s o : M a n  d ü r f e  s ic h  n u r  m it T eilen  s e in e r  H a n d lu n g s f r e ih e i t , n ic h t m it  

d e r  ganzen  F reiheit, v e r t ra g l ic h  b in d e n  -  s o  s c h o n  d ie  K a n tia n e r  u n d  

d a n n  k e in  G e r in g e re r  a ls  d e r  b e rü h m te  Savigny  z u r  R e c h tf e r tig u n g  d e r  

O b lig a t io n , a ls o  d e s V e rs p re c h e n s b a n d e s , m it d e m  m a n  s ic h  s e lb s t  

p o te n t ie l le n  Z w a n g  a u fe r le g t :

„ S o l l  d ie s e s  [d .h .  d a s  rö m is c h e  S k la v e n v e rh ä l tn is ] n ic h t  s e y n ,  w o lle n  w ir  u n s  v ie lm e h r  

e in  b e s o n d e re s  R e c h tsv e rh ä l tn is  d e n k e n , w e lc h e s in  d e r  H e rr s c h a f t ü b e r  e in e  f re m d e  

P e rs o n , o h n e  Z e rs tö ru n g  ih re r F re y h e i t, b e s te h t , s o  d a ß  e s  d e m  E ig e n th u m  ä h n l ic h ,  

u n d  d o c h  v o n  ih m  v e rs c h ie d e n  i s t, s o  m u ß  d ie  H e rr s c h a ft  n ic h t  a u f  d ie  f re m d e  P e rs o n  

im  G a n z e n , s o n d e rn  n u r  a u f  e in e  e in z e ln e  H a n d lu n g  d e rs e lb e n  b e z o g e n  w e rd e n . D ie s e  

H a n d lu n g  w ird  d a n n , a ls  a u s  d e r  F re y h e i t d e s  H a n d e ln d e n  a u s g e s c h ie d e n , u n d  u n s e 

r e m  W ille n  u n te rw o rfe n  g e d a c h t . E in  s o lc h e s  V e rh ä l tn is  d e r  H e rr s c h a f t  ü b e r  e in e  e in 

z e ln e  H a n d lu n g  d e r  f re m d e n  P e rs o n  n e n n e n  w ir  O b lig a t io n .“  (S y s te m  I 1 8 4 0 , 3 3  8 f .)  



N u r  e in e  e in z e ln e  H a n d lu n g  d a r f  z u r  D is p o s i t io n  g e s te l l t  w e rd e n , n ie  d ie  

g a n z e  F re ih e i t . D a s  „ D ie n s tb o te n re c h t“  k a n n  d a h e r  k o n s e q u e n t „ n ic h t  

u n te r  d ie  C o n tr a c te , s o n d e rn  [n u r ] in  d a s  P e r s o n e n re c h t a u fg e n o m m e n  

w e rd e n “ ( e b d . 3 6 7 ) . D e n n  e s e n th ie l t 1 8 4 0  n ic h t r e in e s P r iv a tr e c h t ,  

s o n d e rn  w e g e n  d e r v o l le n  E in g lie d e ru n g  in  F a m il ie n e in  „ s it t l ic h e s  

E le m e n t“  w ie  d a s  F a m ilie n re c h t . D ie s  w a r  e in  b le ib e n d e s  G ru n d s a tz e r 

g e b n is  - a u c h  n a c h d e m  d a s  F a m ilie n re c h t  p r in z ip ie l l u m g e s te l lt  w u rd e  

a u f g le ic h e F re ih e i t (d a z u D . Schw ab 1 9 9 3 ) . D ie s e B e f re iu n g  a u s  

S c h u tz u n te rw e r fu n g , S e lb s tv e r s k la v u n g , Z w a n g s a rb e i t im  L a g e r o d e r  

a u s a l lg e m e in e m  A rb e i ts z w a n g  i s t im m e r  n o c h  n ic h t ü b e r f lü s s ig  o d e r  

g a r  g lo b a l g e s ic h e r t. A b e r  s ie  i s t d o c h  f a k t is c h  s e h r  v o ra n g e k o m m e n ,  

k la r  g e w e r te t  u n d  n o rm a tiv  k la r  lö s b a r  s c h o n  d u rc h  V e rb o te .

(2 )  F reiheitsgenuß  a ls P erson

W e it  w e n ig e r  g e lö s t  w u rd e  d a s  P ro b le m  F reiheitsgenuß . D e n n  d ie  e r s te  

G a ra n tie  e rw ie s s ic h  v ie lf a c h , w ie  g e z e ig t , a ls e in e  n u r  fo rm a le , w ie  

m a n  s a g te , e in e  b lo ß  r e c h t l ic h e , a b e r  n ic h t  m a te r ia l f a k t is c h e . F re i , a b e r  

v o g e lf re i . . .

W a r  e s  w irk lic h  d ie  m a je s tä t is c h e  G le ic h h e i t d e s  G e s e tz e s , d ie  e s  d e n  

A rm e n  u n d  d e n  R e ic h e n  g le ic h e rm a ß e n  f r e is te l l te , u n te r d e n  S e in e -  

B rü c k e n  z u  s c h la f e n , w ie  d ie s  A n a to le  F ra n c e  a m  E n d e  d e s 1 9 . J a h r 

h u n d e r ts  in  F ra n k re ic h  e in e m  a l te n  K o m m u n a rd e n  v o n  1 8 7 1  b e rü h m t

s a rk a s t is c h  in  d e n  M u n d  le g te  {L e  lys rouge , 1 8 9 4 , c h a p . V II 1 )?  B ra c h 

te n  g le ic h e  F re ih e i ts -G e s e tz e  a ls o  in  W a h rh e i t s c h lim m e  U n g le ic h h e i t?  

W u rd e n  d ie  s o z ia le  F re ih e i t u n d  w a h re  G le ic h h e i t n o tw e n d ig  v e r f e h l t?  

S o ll te  m a n  a ls o  -  m it  V o lta i re s  E m p fe h lu n g  -  d ie  a l te n  G e s e tz e  w id e r ru 

f e n  u n d  v e rb re n n e n , u m  b e s s e re  z u  m a c h e n ?  D a s  zw eite  F reiheitsp rob 

lem  w a r  d e m n a c h : W ie v ie l F re ih e i t b ra u c h t m a n , u m  w irk l ic h  f r e i z u  

s e in ?  In  d ie s e m  „ w irk lich“  b e i „ f r e i“  l ie g t d a s  g a n z e  P ro b le m  d e r  s o z ia 

le n  F re ih e i t . W ie  w a r  d ie s  z u  lö s e n ?  N a c h  R e g e ln  u n d  n ic h t  n u r  a d  h o c ?  

Z w e i B e is p ie le  z e ig e n  d ie  R ic h tu n g :

-  (1 ) D ie s o g e n a n n te  B auernbefre iung d e s f rü h e n 1 9 . J a h rh u n d e r ts  

h a t te  d a s  P ro b le m  h ö c h s t d rä n g e n d  g e s te l l t . D ie  E m ä h ru n g s la g e  h in g  

d a v o n  a b . W ie  s o ll te  m a n  a ls  f r is c h  v o n  D ie n s t la s te n  u n d  G u ts a b g a b e n  



b e f r e i te r B a u e r  n ic h t n u r  a u f  e ig e n e  F ü ß e  g e s te ll t s e in , s o n d e rn  a u c h  

d a m it la u fe n  k ö n n e n ?  M a n  m u ß te  L a n d  b e w ir ts c h a f te n  u n d  e v e n tu e l l  

k a u fe n , in v e s t ie r e n u n d  K re d i t n e h m e n  k ö n n e n . S e lb s tv e r s tä n d lic h  

h a t te  d e r  „ S ta a t“  d u rc h  o f t k o m p liz ie r te  E n ts c h ä d ig u n g e n  u n d  E n tla s 

tu n g e n  g e h o lf e n . E r h a lf  s o g a r d o p p e l t : d u rc h  E n ts c h ä d ig u n g e n  d e r  

G ru n d h e r r e n  fü r  d e re n  B o d e n v e r lu s t a n  d ie  B a u e rn  u n d  d u rc h  E n tla 

s tu n g e n  d e r  B a u e rn  v o n  n e u e n  s ta a t l ic h e n  A b g a b e n , u m  b e id e  e f f e k t i

v e r  f r e i z u  m a c h e n . D a s  w a r d ie  M obilisierung  d e s  B o d e n s , d ie  B e 

f r e iu n g  d e s  E ig e n tu m s  a u s  s e in e m  S ie c h tu m  a ls  „ v e rk ü m m e r te s , k rü p -  

p e lh a f te s , m o ra lis c h  u n d  ö k o n o m isc h  s ie c h e s E ig e n th u m “ (Jhering  

1 8 6 6 , 2 1 3 f ) . D ie s e  M o b il is ie ru n g  fü h r te  z u  e in e r b e m e rk e n s w e r te n  

A g ra rb lü te . E rs t  s o  g e la n g  e s  a l lm ä h l ic h , d a s  a l te  P ro b le m  d e r  H u n g e r -  

u n d  A g ra rk r is e n  z u  lö s e n  u n d  d ie  s e i t d e m  1 8 . J a h rh u n d e r t e n o rm  

w a c h s e n d e B e v ö lk e ru n g  ü b e rh a u p t z u  e rn ä h re n . V ie le h ä t te n  s o n s t  

n ic h t  ü b e r le b t .

K o n z e p t io n e l l  w e s e n t l ic h  in  d e r  L in ie  R o u s s e a u s  u n d  K a n ts  w a r  d a b e i :  

D ie  R e c h ts g e m e in s c h a f t  S ta a t  h a lf  d u rc h  ind ividuelle  E ig e n tu m s z u w e i

s u n g  u n d  in d iv id u e l le  f in a n z ie l le  E n tla s tu n g , a ls o  ohne  B e v o rm u n d u n g .  

S ie  g in g  d e n  W e g  e in e r  em anzip ierenden  H ilf e , n ic h t  d e n  e in e r  s ta a ts s o 

z ia l v e ro rd n e te n  Z u te i lu n g  v o n  G ü te rn  u n d  L e is tu n g e n .

-  (2 )  S c h ä r f e r  n o c h  v ie lle ic h t  z e ig t  e in  z w e i te s  B e isp ie l  d ie  M ö g lic h k e i

te n  u n d  L ö s u n g e n . D ie  n e u e  p ro le ta r is c h e  A rm u t in  d e r industrie llen  

A rbeit n a c h  c a . 1 8 6 0 , d ie d ie a l te  p a u p e r is t is c h e  ü b e rh o l te , fo rd e r te  

e rn e u t  u n d  w o h l  n o c h  d r in g e n d e r  H ilf e . M a n  g e w ä h r te  z u n ä c h s t  carita s,  

a ls o  H ilf e  ohne  e in  R e c h t d a ra u f . A b e r  s o lc h e  carita s e rg a b  p e r  s e  k e in  

d a u e rh a f te s  r e c h t l ic h e s L ö s u n g sp r in z ip . O h n e  o b je k t iv e n  R e c h ts z w a n g  

a u ß e rh a lb  d e s  S tra f r e c h ts  u n d  S ta a ts r e c h ts  l ie ß  s ic h  o f f e n s ic h t l ic h  a u c h  

u n te r  d e m  P ro g ra m m  u n d  P r in z ip  F re ih e i t  n ic h t  a u s k o m m e n . W ie  l ie ß e n  

s ic h  frei  u n d  sozia l  h ie r  z u s a m m e n b r in g e n ?  E rs ic h tl ic h  g e n ü g te  e s  n ic h t  

fü r  w irk l ic h e  F re ih e i t , d ie  a l te n  K e tte n  z u  s p re n g e n . D a s  G e fä n g n is  d e r  

s tä n d is c h - f e u d a le n  G e s e l ls c h a f t  s ta n d  o f f e n , a b e r  d a s  r e in e  M e n s c h -S e in  

g e n ü g te  n ic h t a ls A u s rü s tu n g  fü r d e n  f r e ie n  G a n g  d u rc h s L e b e n . E s  

z e ig te  s ic h : M in d e s te n s  d e r  S ta r t  a ls  F re ie r  u n te r  F re ie n , d ie  C h a n c e  d e r  

f r e ie n  E n tf a l tu n g  g e m ä ß  d e n  e ig e n e n  K rä f te n , m u ß te  je d e m , u n d  z w a r  

a u c h  g e g e n u n te rd rü c k e n d e f r e ie H a n d h a b u n g e n d e s n e u e n R e c h ts ,  



e rm ö g lic h t w e rd e n , v o r a l le m  im  D ie n s t- u n d  A rb e i ts r e c h t. S o n s t b e 

g ü n s t ig te  d a s F re ih e i ts p r in z ip  b a ld  n u r n o c h  e in z e ln e  S ta rk e  u n d  d ie  

g a n z e  Id e e  w u rd e  u n g la u b w ü rd ig . In  d e r T a t w u rd e  e s im  s p ä te n 1 9 .  

J a h rh u n d e r t e in  g e lä u f ig e r  V o rw u r f , d e r  b ü rg e r l ic h e  L ib e ra l ism u s  h a b e  

s e in e  e ig e n e n , a l lg e m e in -m e n s c h lic h e n  U rs p rü n g e  v o n  1 7 7 6  u n d  1 7 8 9  

v e r r a te n  - e in  b is  h e u te  g e lä u f ig e s  M u s te r  ( s . e tw a  G rim m  1 9 8 3 , 1 4 7 ) .  

A u s d ie s e m  K o n te x t k r i t is ie r te a u c h  d e r K o m m u n a rd e  b e i A n a to le  

F ra n c e . In  d ie s e r  P e r s p e k t iv e  ü b e r s ie h t m a n , w a s  h ie r n u r a n g e d e u te t  

w e rd e n  k a n n , d u rc h w e g  d ie  s o z ia le  B r is a n z  d e r  R e ic h s v e r f a s su n g  d e r  

P a u ls k ir c h e  v o n  1 8 4 9  (v g l . G rim m  1 9 8 3 , 1 4 7 ) .

In  d e r  T a t k o n n te  m a n  J a c o b  G r im m s  b e rü h m te n  t r o tz ig e n  A n tra g  fü r  

A r t . 1 d e r  G ru n d re c h te  v o n  1 8 4 8 /4 9 : „ D e u ts c h e r B o d e n  d u ld e t k e in e  

K n e c h ts c h a f t“  fü r  e r le d ig t h a l te n . E r  m ü n d e te  in  5 9  G ru n d re c h tsp a ra 

g ra p h e n  u n d  d e n  v ie l s c h ä r f e r e n  § 1 6 6 : „ J e d e r U n te r tä n ig k e i ts - u n d  

H ö r ig k e i tsv e rb a n d  h ö r t  fü r  im m e r  a u f .“  D a s  w a r  e in  w e s e n t l ic h e r  T e il  

d e r  n e g a t iv e n  F re ih e i t . E in e  la n g e  D e b a t te  z u m  R e c h t a u f  A rb e i t fü h r 

te  m a n  d a n n  im  F e b ru a r 1 8 4 9  z u m  P ro b le m  g le ic h m ä ß ig e r  B e s te u e 

ru n g . S ie  w a r  s o  z u  o rd n e n , d a ß  „ d ie  B e v o rz u g u n g  e in z e ln e r  S tä n d e  u n d  

G ü te r  in  S ta a t u n d  G e m e in d e  a u fh ö r t“  (§  1 7 3 ) - e in e  e u ro p a w e it  u n e r 

h ö r te s o z ia le  N o rm . S o z ia le  G ru n d re c h te im  h e u t ig e n  T e ilh a b e -S in n  

w u rd e n  f r e i l ic h  n ic h t v e ra n k e r t , k e in  R e c h t a u f  A rb e i t u .ä . D e r  G ru n d  

la g  n a h e . D e n n  d a m it w a r  m a n  in  d e n  f r a n z ö s is c h e n  N a tio n a lw e rk s tä t 

te n  n e b e n a n  g e ra d e  w ie d e r  g e s c h e i te r t , w ie  m a n  e s  in  F ra n k fu r t im  F e b 

ru a r 1 8 4 9  b e re i ts  k la r  s e h e n  k o n n te . A b e r  v e ra n k e r t w u rd e  n a c h  h a r te n  

K ä m p fe n  e in e  w ie d e r  e u ro p a w e it  v o ra u s e i le n d e  G a ra n t ie  d e r  „ A s s o c ia 

t io n s f re ih e i t“ , g e n a n n t V e re in s b i ld u n g  (1 8 4 9 , § 1 6 2 ) -  u n d  d a s h ie ß  

n ic h ts  a n d e re s  a ls  a u c h  g e w e rb l ic h e  V e re in ig u n g s f r e ih e i t , a ls o  K o a li ti 

o n s f re ih e i t s ta t t -v e rb ö te ; e s  g in g  e x p l iz i t u m  „ d ie  F e s s e ln  . . . , d ie  d a s  

M itte la lte r  d e r  A rb e i t  a n g e le g t  h a t“ , u m  „ d ie  Ü b e rm a c h t d e r  F a b r ik  ü b e r  

d a s  H a n d w e rk “ , u m  e in  r e c h t l ic h e s „ M it te l“  fü r d ie  A rb e i t, „ s ic h  v o n  

s ic h  a u s  z u  e rh e b e n “  ( a l le s  G . B eseler). A ssocia tion  w a r  d a s 1 8 4 8  s e h r  

g e lä u f ig e  T ite lw o r t d e s f r a n z ö s is c h e n  F rü h s o z ia l is te n L o u is B la n c in  

s e in e m  B u c h  L ' A ssocia tion  du T rava il v o n  1 8 4 0 . A s s o z ia t io n s f r e ih e i t  

g a b  d ie M ö g lic h k e i t v o n  G e w e rk s c h a f ts b i ld u n g  u n d  k o l le k t iv e r V e r 

h a n d lu n g  s ta t t V e rb o te n  u n d  S tr a f ta tb e s tä n d e n  b is 1 9 1 6  {R ückert 1 9 9 8 ,  



1 4 f .)  -  im m e rh in  e in e  n a c h  w ie  v o r  w e s e n tl ic h e  L ö s u n g  fü r  e f f e k t iv e  

s o z ia le  E m a n z ip a t io n  a u f  d e m  A rb e its m a rk t .

U m  e in e n  s o lc h e n  e rn e u te n  R e c h ts z w a n g  in  „ f r e ie “  V e r trä g e  u n d  e tw a  

E in g r if f e  in  d ie  A rb e i ts v e r tr ä g e  z u  b e g rü n d e n , b e d u r f te  e s  e in e s  W e i 

te rd e n k e n s  in  S a c h e n  F reiheit und  Z w ang . B is  d a h in  h a t te  m a n  b e id e s  

m e is t a ls r e in e  G e g e n s ä tz e  g e s e h e n : e n tw e d e r f r e i u n d  ohne  Z w a n g  

o d e r  u n f r e i u n d  m it Z w a n g . N u n  b e d u r f te  e s  o f f e n b a r  n e u e n , z u s ä tz li 

c h e n  R e c h ts z w a n g s , u m  w irk lic h e n  F re ih e i ts g e n u ß , w a h re g le ic h e  

F re ih e i t  u n d  d a m it s o z ia le  F re ih e i t  z u  e rm ö g lic h e n . D ie  s e h r  v ie lf ä lt i

g e n  S c h le c h te r s te l lu n g e n  d u rc h  V e r tr ä g e l ie ß e n  s ic h  a b e r n ic h t g u t  

e in fa c h  v e rb ie te n  w ie  S k la v e re i o d e r  a ls  r e c h tsw id r ig  o d e r  s i t te n w id r ig  

e n ts c h ä rf e n , w a s d e r Z iv i l re c h ts ju r is p ru d e n z  v e r t r a u t g e w e s e n  w ä re ,  

s ie h e  § § 1 3 4  u n d  1 3 8  B G B . D e n n  a u s  e in e m  n ic h tig e n  V e r tr a g  e n t 

s p ra n g  n o c h  k e in  b e s s e re r  m it m e h r  F re ih e i ts g e n u ß . N u r  fü r  E x tr e m 

f ä l le  h a lf  d a s , w ie  s ie  e tw a  d a s  S c h ik a n e v e rb o t u n d  d e r  W u c h e rp a ra 

g ra p h  (§ §  1 2 6 , 1 3 8  I I  B G B )  u n d  d a s  e rw ä h n te  s c h ü tz e n d e  S o n d e r r e c h t  

a u fg r i f f e n . A b e r w a s h a t te a ls e x tr e m  z u  g e l te n , w ie  w e it w a r z u  

s c h ü tz e n ?  G a b  e s  d a fü r  e in e  t r a g fä h ig e  B e g rü n d u n g  a u s  e in e m  F re i

h e i tsp r in z ip  s e lb s t , d a s e in e n  r e c h t l ic h  g e s ic h e r te n  s o z ia le n G e n u ß  

u m fa ß te , o d e r  w a r  d a s  F re ih e i ts p r in z ip  h ie r g e s c h e i te r t?  M u ß te  m a n  

e in  e ig e n e s  S c h u tz p r in z ip  „ s ta a ts s o z ia l“  o d e r  s o n s t d a g e g e n s te lle n  u n d  

s ic h  m it  e in e m  P r in z ip ie n -P in g -P o n g  a m  E in z e lf a ll  a b f in d e n , d e n  m a n  

h e u te  v o rn e h m  e u p h e m is t is c h  „ A b w ä g u n g “  n e n n t?  O d e r s ta n d  e in e  

„ U m w e r tu n g  d e r  W e r te “  (N ie tzsche , A ls o  s p ra c h  Z a ra th u s tr a , 1 8 8 3 f .)  

a n , e in e  P r in z ip ie n u m k e h r?

D ie  W e im a re r  V e r fa s s u n g  v o n  1 9 1 8 /1 9  v e r s u c h te  e s  m it e in e m  neuen  

D ualism us. „ G ru n d re c h te  u n d  G ru n d p f l ic h te n “  w a r  d ie  s y b il l in is c h e  

Ü b e rs c h r i f t z u  e in e m  r ie s ig e n G ru n d re c h ts a b s c h n i t t . W e im a r g in g  

d a m it e r s tm a ls v o n d e r b lo ß e n R e c h te -D e k la r a t io n a b . J u r is tis c h  

b ra c h te  d a s  je d o c h  e in e  f a ta le  U n k la rh e i t , w e il e in e  V e rh ä l tn is r e g e l  z u  

d ie s e r d o p p e l te n  E in o rd n u n g  d e r F re ih e its p o s it io n e n  a ls R e c h te  u n d  

a ls  P f l ic h te n  f e h l te . W a n n  s o l l te  d ie  P f l ic h tp e r s p e k t iv e  g e l te n , w a n n  d ie  

R e c h ts p e r s p e k t iv e ?  D e r D u a lis m u s g a b  in  W a h rh e i t g a r k e in e  R e g e l .  

N u r  fü r  E in z e lb e re ic h e  w ie  W e h rp f l ic h t u .ä . w u rd e  e r  k o n k re t g e k lä r t . 

Im  ü b r ig e n  d ro h te  ju r is t is c h e r P in g -P o n g  u n d  t r a t a u c h  e in . S o  w u rd e  



V e r tr a g s fr e ih e i t  in  A r tik e l 1 5 2  n u r  n o c h  „ n a c h  M a ß g a b e  d e r  G e s e tz e “  

g e w ä h r t u n d  u n te r d ie a l lg e m e in e H e r r s c h a f t v o n  „ G ru n d s ä tz e n  d e r  

G e re c h t ig k e i t m it  d e m  Z ie le  d e r  G e w ä h r le is tu n g  e in e s  m e n sc h e n w ü rd i 

g e n  D a s e in s“  g e s te ll t  (A r t. 1 5 1 )  -  d a s  P r in z ip  frei  w a r  a n  e n ts c h e id e n d e r  

S te lle  u n b e s tim m t  r e la tiv ie r t . A u c h  d ie  d e m  1 8 ./1 9 . J a h rh u n d e r t  s o  te u re  

„ M e n s c h h e i t“ w ird  b e s c h w o re n , a b e r n u n  s in n fä l l ig  n ic h t m it ih r e n  

M e n s c h e n re c h te n , s o n d e rn  n u r , u m  „ fü r  d ie  g e s a m te “  a rb e i te n d e  K la s s e  

d e r  M e n s c h h e i t e in  a l lg e m e in e s M in d e s tm a ß  d e r s o z ia le n  R e c h te “  z u  

v e r s p re c h e n  (A r t . 1 6 2 ) . D ie B e is p ie le  z e ig e n  d ie  a n d e r s p r in z ip ie l le ,  

d u a l is t is c h  v a g e  S tru k tu r (n ä h e r  R ückert 1 9 9 9 b ) . D ie  F ra g e  'f r e i u n d  

s o z ia l ' w u rd e  s o  im  E rg e b n is  k o n k re te n  K rä f te n  ü b e r la s s e n , d e r  P ra x is  

d e r  E x e k u t iv e , d e r  G e r ic h te , d e r n a c h  R ä te n  u n d  K a r te l le n  k o rp o ra tiv  

s tr u k tu r ie r te n  A rb e i ts - u n d  W ir ts c h a f ts w e lt . S ie  g e r ie t d a m it in  w e s e n t

l ic h  s c h w a n k e n d e re s  F a h rw a s s e r  a ls  b is  d a h in . V o n  p r in z ip ie l le n  K o n 

z e p te n  w o ll te  m a n  e n ts p re c h e n d  im m e r  w e n ig e r  w is s e n .

A u c h  T heorie  und  P hilo soph ie  l ie ß e n  s ic h  n u n  n a c h  1 9 1 8  v ie l w e n ig e r  

p ra k t is c h -p h i lo s o p h isc h  u n d  s o z ia lp h i lo s o p h is c h  e in  a ls d ie  P h ilo s o 

p h ie  d e r  A etas kan tiana . K u rso r is c h  n u r  k a n n  d a ra n  e r in n e r t w e rd e n ,  

n u r u m  d ie H a u p tp e r s p e k t iv e z u s tü tz e n . R e c h ts p h i lo s o p h ie u n d  

- th e o r ie  v e rh a r r te n  im  a l te n  K o n z e p t 'l ib e r a l v e r s u s s o z ia l ' (w ie  d ie  

J u r is te n  im  P r iv a tr e c h t, e tw a  E n n e c c e ru s ) , o d e r in  c h r is t l ic h - s o z ia le r  

P rä g u n g , o d e r in h ie r v a g e n E n tw ü r fe n  fü r e in e k u l tu r e l l -h u m a n e  

R e c h ts p h i lo s o p h ie  (M .E . M a y e r ) o d e r  fü r  e in e  h e g e l ia n is c h -p e r s o n a le  

( J . B in d e r , L a re n z , D u lc k e it , S c h ö n fe ld ) , o d e r e in e  n e u k a n t ia n is c h 

s o z ia le  m it u n k la r e m  E le m e n t  fre i (C o h e n , N a to rp ; S ta m m le r ; R a d 

b ru c h ) . S o z ia l is t is c h e  E n tw ü r fe  w u rd e n  d e u t l ic h e r  v e r t r e te n  (A . M e n -  

g e r , H . H e lle r , F . N e u m a n n ) , m it o d e r  o h n e  R e c h ts s ta a t (H e l le r , N e u 

m a n n ) u n d a u c h e n ts c h ie d e n m a rx is t is c h -a n t i l ib e ra l (H o rk h e im e r , 

M a rc u s e ) . A n d e re  b e to n te n  e in  ü b e rg re ife n d  d e m o k ra t is c h e s  E le m e n t  

(K e lse n ) o d e r e in  n a t io n a le s , g a r v ö lk is c h e s (C . S c h m it t) o d e r e in e  

w e n ig  b e s t im m te  In te g ra t io n  (S m e n d )  o d e r  a l lg e m e in e  p h ä n o m e n o lo 

g is c h e  G ru n d s tru k tu re n  (A . R e in a c h ) . G a n z  a n d e re  S tim m e n  w ie  d ie  

W ie n e r M is e s , H a y e k , P o p p e r o d e r d e r M a rb u rg e r R ö p k e f a n d e n  

k a u m  B e a c h tu n g . E rs t 1 9 4 4 /4 5  lö s te n  v o r  a l le m  H a y e k s  „ T h e  R o a d  to  

S e rfd o m “  (1 9 4 4 ) u n d  d a n e b e n  P o p p e r s „ T h e O p e n  S o c ie ty  a n d  i t s  



E n e m ie s “  (1 9 4 5 ) , in s  D e u ts c h e  ü b e r s e tz t 1 9 4 5  b z w . 1 9 5 7 /5 8 , e in  g e 

w is s e s  A u fs e h e n , a b e r  im m e r  n o c h  n ic h t e in e  g e n a u e re  s o z ia lp h ilo s o 

p h isc h e  D is k u s s io n  u m  'f r e i u n d  s o z ia l ' a u s .

D a z u w a r e ig e n t lic h lä n g s t e rk e n n b a r g e w o rd e n , d a ß d e r n ö t ig e  

R e c h ts z w a n g  z u g u n s te n  „ w irk l ic h e r “  F re ih e i t z w a r n ic h t m it e in e m  

b lo ß e n  L a issez-a ller , a b e r  m it e in e m  besser  ju stierten  P r in z ip  F re ih e i t  

v e re in b a r k o n z ip ie r t w e rd e n  k o n n te . D e u tl ic h e  B e g rü n d u n g e n  d a fü r  

f in d e t m a n  s c h o n  b a ld  im  1 9 . J a h rh u n d e r t u n d  g e n a u  in  d e r s o z ia l

k r i t is c h e n  P h a s e  n a c h  c a . 1 8 6 0 . S ie  s in d  a l le rd in g s r e c h t v e r s c h ü t te t ,  

w e il m a n  s ic h  la n g e  k a u m  d a fü r in te r e s s ie r t h a t , s o n d e rn  d u rc h w e g  

v e r s u c h te , m it  e x te rn e n  B e g re n z u n g e n  w ie  S ta a ts fü r so rg e , S c h u tz  o d e r  

M iß b ra u c h  o d e r  S o z ia l itä t , S o lid a r i tä t , G e m e in w o h l, V o lk s w o h l o d e r  

ä h n l ic h , d ie  F re ih e ite n  z u  b e g re n z e n , s ta tt  ih r e n  a l lg e m e in e n  u n d  in d i

v id u e l le n  G e n u ß  n a c h  R e g e ln  z u  fö rd e rn .

4 . E in  en tscheidender  R ech tsgedanke: der  vierte W eg

M a n  k a n n  e rk e n n e n , d a ß  fo lg e n d e r  G e d a n k e  e n ts c h e id e n d  s e in  m u ß :  

M it d e m  P ro g ra m m  'f r e i und  s o z ia l ' v e re in b a r ,  ja  v o n  ih m  g e fo rd e r t ,  

k o n n te  R e c h ts z w a n g  s e in , w enn  und  sow eit er  d ie  feh lenden  F reiheits

chancen  ta ts ä c h lic h  s c h u f . D ie  V o ra u s se tz u n g e n  d e s  G e b ra u c h s  u n d  

G e n u s s e s k o n n te n  n a c h  R e g e ln  g e s ic h e r t w e rd e n , o h n e s c h o n  d a s  

F re ih e its fu n d a m e n t d u rc h  f ix e V e r te i lu n g e n  z u  z e r s tö r e n . D e r n e u e  

R e c h ts z w a n g  m u ß te  a ls o  in  d ie s e m  S in n e  r e g e l- , z ie l-  u n d  z w e c k g e 

b u n d e n  b e g re n z t s e in . D ie  n ö t ig e  r e c h t l ic h e  H ilf e  d u r f te  a u f  k e in e n  

F a l l b e v o rm u n d e n  u n d  z u te i le n , a ls o  w ie d e r  a ls  u n f r e i b e h a n d e ln , s e i  

e s  a u c h  s c h ü tz e n d  u n d  le tz t lic h  w o h lw o lle n d  g e m e in t , w ie  im  A n c ie n  

r e g im e  u n d  im  S ta a ts s o z ia l ism u s  B is m a rc k s , w ie  1 9 2 2  in  d e r  S o w je t 

u n io n , 1 9 3 4  im  N S -A rb e i ts r e c h t o d e r e in e m  o b je k t iv  v e rw a l te n d e n  

S o z ia ls ta a t . D ie  H ilf e m u ß te , m it e in e m  W o r t , ste ts em anzip ierend  

s e in . S ie m u ß te a ls o  R e c h te ind ividuell n u tz b a r z u o rd n e n  u n d  a u f  

L e is tu n g s c h a n c e n  a b s te l le n , n ic h t a u f  S c h w ä c h e  o d e r  A rm u t a ls s o l

c h e . E th is c h e  C a r ita s  w a r  d a m it n a tü r lic h  n ic h t e rü b r ig t , n u r  e r s e tz te  

s ie  k e in  R e c h ts p r in z ip  m it B in d u n g  fü r  a l le . D a s  l ie ß e  s ic h  w ie d e r  b e i  

R o u s s e a u , S m ith  u n d  K a n t v e r fo lg e n , a b e r  u n s  n ä h e r  u n d  a n s c h a u l i -  



e h e r  l ie s t  m a n  e s  n a c h  c a . 1 8 6 0 , a ls  d ie  F ra g e  im  A n g e s ic h t  d e r  R e a l i

tä te n  g e d a n k lic h  d u rc h g e k ä m p f t  w u rd e .

R a d ik a l in fo rm ie r te  u n d  e n g a g ie r te  S o z ia lp h i lo so p h e n  w ie  e in  Ju liu s  

F röbel, h e u te  f r e i l ic h  f a s t u n b e k a n n t n ic h t n u r  u n te r  J u r is te n , fo rm u 

l ie r te n  s c h o n  1 8 6 1  g a n z  k la r  -  F rö b e l im  E x il in  W ie n  w e g e n  r a d ik a le r  

B e te i l ig u n g  1 8 4 9  in  D e u ts c h la n d  - ,  d a ß  e s  u m  e in e  Ü b e rw in d u n g  d e r  

ta ts ä c h l ic h e n  S c h ra n k e n  d e r  F re ih e i te n  in  R ic h tu n g  w irkliche  F re ih e i 

te n  g e h e , g e ra d e  a u c h  durch  R ech t. S p ra c h l ic h  e tw a s  e ig e n w ill ig , a b e r  

t r e f fe n d , fo rd e r te  F rö b e l, d e r S ta a t m ü s s e  a u fg e fa ß t w e rd e n  a ls e in e  

( s o z ia le )  „ F re ih e i ts e rw e r^ u n g s -  und  -V ersicherungsansta lt“ , n ic h t n u r  

a ls  e in e  ( l ib e ra le ) ,,Y re \he \ts-S icherungsansta lt“ o d e r  e in  N ach tw äch 

terstaa t, w ie  d e r S o z ia l is t F e rd in a n d  L a s s a l le d ie s k u rz  d a n a c h  b is  

h e u te  p rä g e n d  g e n a n n t h a t te  -  f r e i l ic h  a m  f a ls c h e n  O b je k t . L a s s a l le  

h a t te  d a m it 1 8 6 2  H u m b o ld ts  b e rü h m te s  P ro g ra m m  in  d e s s e n  „ Id e e n  

ü b e r  d ie  G re n z e n  d e r  W irk s a m k e it d e s  S ta a te s “  (1 7 9 1 , v e rö f f . 1 8 5 1 )  

p o le m is c h  v e rz e r r t b e s c h r ie b e n  u n d  s o  e in e fo lg e n re ic h e  V e rs tä n d 

n is m in e  g e le g t  {Lassa lle 1 8 6 2 , 4 2 ) .

M it d e r  n e u e n  B e g rü n d u n g  a u s  d e m  F reiheits-Z ie l w u rd e  d ie s e s  s e lb s t  

z u m  A n g e lp u n k t d e r  m o d e rn e n  B e g re n z u n g s -  u n d  S c h u tz p ro b le m a tik .  

F rö b e l fo rm u lie r te  d a s  p la s t is c h  s o :

„ S o  w ird  d u rc h  d ie  F o rd e ru n g e n  d e r  F re ih e i t , d e n  ta ts ä c h l ic h e n  F re ih e i ts s c h ra n k e n  

g e g e n ü b e r , d e r  S ta a t  z u m  B e s c h ü tz e r  d e r  S c h w a c h e n , z u m  V o rm u n d  d e r  U n m ü n d i 

g e n , z u m  V e rtr e te r  d e r U n fä h ig e n , k u rz  [ e r w ird ] z u r  a l lg e m e in e n  F re ih e i ts e rw e r -  

b u n g s - u n d  F re ih e i ts v e r s ic h e ru n g s a n s ta lt , u n d  d ie a l lg e m e in e F re ih e i ts ö k o n o m ie  

w ird  s e in  a l le s  u m fa s s e n d e r  W irk u n g s k re is .“  (F rö b e l 1 8 6 1 )

A llgem eine F reiheitsökonom ie , F reiheitserw erbung  n a c h  F re ih e i ts r e 

g e ln  z u  o rg a n is ie r e n , d ie s e r  G e d a n k e  e rg ä n z te  d a s  P ro g ra m m  w e s e n t

l ic h , w e g  v o m  „ N a c h tw ä c h te r s ta a t“ , a b e r n ic h t z u rü c k  z u m  B e v o r 

m u n d u n g s s ta a t , a u c h  n ic h t im  S in n e  d e s  B is m a rc k s c h e n  S ta a ts s o z ia 

l i s m u s , d e r  z u r  g le ic h e n  Z e it  k o n k re te r  k o n z ip ie r t  w u rd e .

D a m it s te l l te  s ic h  F rö b e l d e n  D e f iz i te n  u n d  b l ie b  d o c h  in  d e r  B e g rü n 

d u n g  a u s d e r F re ih e i t . „ V o rm u n d s c h a f t“ , w ie  F rö b e l e s  n e n n t, h e iß t  

h ie r  g e ra d e  n ic h t B e v o rm u n d u n g , s o n d e rn  A n le i tu n g  z u r  S e lb s tä n d ig 

k e i t  -  e in e  a k tu e l le  F ru c h t  d ie s e r  L in ie  i s t z .B . u n s e r  B e tr e u u n g s g e s e tz  



v o n  1 9 9 0 , in  K ra f t 1 9 9 2 , d a s  v o r  g u t z e h n  J a h re n  d ie  V o rm u n d s c h a f t  

ü b e r  V o ll jä h r ig e  im  B G B  a b lö s te . F rö b e l s ta n d  d a m it in  d e r  R e c h ts 

u n d  S o z ia lp h i lo s o p h ie  n ic h t a l le in  {R ückert 1 9 9 7 , 1 5 1  f f , 1 8 0 f f ) . V o n  

S ta a ts r e c h t le rn  w ird  g e rn e  e in e  ä h n l ic h e  Ä u ß e ru n g  L o re n z  v o n  S te in s  

v o n  1 8 6 6  in  s e in e m  G ro ß w e rk  D ie V erw a ltungslehre  (T e i l 2 )  b e to n t,  

d ie  f r e il ic h  v ie l w e n ig e r  g ru n d s ä tz l ic h  n ic h t d ie  g a n z e  S ta a ts tä t ig k e i t  

m e in t, s o n d e rn  n u r  e in e  G re n z e  fü r  V e rw a ltu n g s tä tig k e it z ie h e n  w il l.  

D a n a c h  d a r f  n u r S e lb s t tä tig k e i t „ e rm ö g lic h t“  w e rd e n , u n d  d a s  h e iß e ,  

„ ih r  d ie je n ig e n  B e d in g u n g e n  g e b e n , w e lc h e  s ie  s ic h  s e lb s t  n ic h t  s c h a f 

f e n  k a n n “  (von  S te in 1 8 6 6 , 5 9 ) .

F ü r d a s  P ro b le m  F re ih e i t u n d  Z w a n g  la g  in  d ie s e n  Ä u ß e ru n g e n  d ie  

E rk e n n tn is , m a n  k ö n n e  einzelne  V e rb o te  u n d  B e g re n z u n g e n  a ls  z w in 

g e n d e  R e c h ts s ä tz e  g e g e n  ta ts ä c h l ic h e  F re ih e its sc h ra n k e n  m o b il is ie r e n  

u n d  d ie s e  d o c h  a u c h  a ls  F re ih e i ts e rw e i te ru n g e n  im  G anzen  a u f f a s s e n .  

D ie  E rk e n n tn is e n ts p r ic h t ü b r ig e n s S a v ig n y s e rw ä h n te m  G e d a n k e n 

g a n g  v o n  1 8 4 0  z u r  O b lig a tio n . E in z e lb in d u n g  v e r s k la v t  n ic h t , s o n d e rn  

d a r f  o b l ig ie r e n  u n d  e b e n  d a m it d e n  F re ih e its r a u m  n u tz e n . D ie s h a lf  

w e ite r . S o  l ie ß  s ic h  e in  T e il d e r  s o z ia le n  S c h u tz g e s e tz g e b u n g  p r in z i 

p ie ll  r e c h tf e r t ig e n  a ls  F ürsorge  in  R ic h tu n g /r e z  u n d  s o  d ie s e s  P ro b le m  

s t im m ig  lö s e n . Im m e r  s c h o n  h a t te  e s ü b r ig e n s  im  P r iv a tr e c h t d ie s e n  

e m a n z ip a to r is c h e n  G e d a n k e n  g e g e b e n : S c h w a c h e , U n m ü n d ig e , U n fä 

h ig e , G e tä u s c h te  h a t te n  s te ts F re ih e its s c h u tz  e rh a l te n ; e r  w u rd e  a u c h  

n ic h t im m e r v o m  m ö g lic h s t in d iv id u e l le n  A k t h e r k o n s tru ie r t , e tw a  

e in e r  A n fe c h tu n g  o d e r e in e m  W id e r ru f . U n v e r s c h u ld e te  U n fä h ig k e i t  

k o n n te  d a n a c h  a u c h  im  R a h m e n  d e s  F re ih e its p r in z ip s  e in e n  g e w is s e n  

o b je k tiv e n  S c h u tz  a ls  u ltim a  ra tio  b e a n s p ru c h e n .

A b e r  in  d ie s e r  W e is e  d u r f te  m a n  n ic h t e in fa c h  a l le  s o g . S c h u tz g e s e tz e  

z u  F re ih e i ts g e s e tz e n  d e k la r ie r e n . D a s  h ä t te  d a s P r in z ip  ad  absurdum  

g e s p re n g t . W ä h re n d  V o rm u n d s c h a f t u n d  V e r tr e tu n g  r e c h t l ic h e  M o d e l

le  fü r e in ig e  S c h u tz r e g e ln  b o te n , d ie  d ie  g ru n d s ä tz l ic h e  F re ih e i t u n d  

C h a n c e  d e r  M ü n d e l o d e r  d e r  V e r tre te n e n  w a h r te n , w a r  d e r  S c h u tz  d e r  

S c h w a c h e n  ü b e rh a u p t v ie l s c h w ie r ig e r a b z u g re n z e n . B e s o n d e r s d ie  

V ertragsfre ihe it w a r  h ie r b e tro f f e n , a ls o  d a s  G e b ie t d e r  s o z ia le n  u n d  

ö k o n o m is c h e n  F re ih e i t , e tw a im  A b z a h lu n g s re c h t, im  M ie tre c h t , im  

A rb e i ts r e c h t , a l le s  b e re i ts  s e i t g u t  h u n d e r t  J a h re n  b e k a n n te , d is k u t ie r te  



u n d  g e s e tz g e b e r is c h  e rp ro b te  F ra g e n . D a s  A b z a h lu n g s g e s e tz  s ta m m t  

v o n  1 8 9 4 , d e r  M ie te r s c h u tz  s p ä te s te n s  v o n  1 9 1 9 /1 9 2 2 , d e r  A rb e ite r 

s c h u tz  s p ä te s te n s  v o n  1 8 6 9 , 1 8 7 1 , 1 8 9 0  u s w . D u rc h  w e lc h e s  M a ß  u n d  

w e lc h e  R e g e l s o l lte n  In te rv e n tio n e n  h ie r  g e b u n d e n  s e in , u m  im  P r in 

z ip  z u  b le ib e n ?

B e i d e n  L ö s u n g e n , d ie  v o m  B o d e n  d e s  F re ih e its k o n z e p ts  a rg u m e n tie r 

te n , k a n n  m a n  a u c h  z u  d ie s e r  F ra g e  e in e s  M a ß e s  u n d  e in e r  R e g e l fü r  

In te rv e n t io n e n e in e f ru c h tb a re , ja unverzich tbare U nterscheidung  

e rk e n n e n . E s i s t d ie  s c h o n  b e to n te  U n te r sc h e id u n g  z w is c h e n  bevor

m undender u n d  em anzip ierender  H ilfe  z u m  v o l le r e n  F re ih e i ts g e n u s s . 

H ilf e  im  R a h m e n  d e s  F re ih e i ts k o n z e p ts  m u ß  H ilfe  zur  F reiheit b e d e u 

te n . G e h o lf e n  w e rd e n  d a r f  a ls o  n u r , u m  f r e i z u  m a c h e n , u m  d ie  F re i

h e i ts b e d in g u n g e n  u n d  - c h a n c e n  z u  v e rb e s s e rn , k u rz : u m  z u  e m a n z i 

p ie r e n . D a s b lo ß e  S c h ü tz e n  d a g e g e n  b le ib t z u  u n b e s t im m te  carita s, 

b le ib t h e te ro n o m  u n d  k u r ie r t d a n n  S y m p to m e  u n d  E f fe k te  s ta tt  B e d in 

g u n g e n  u n d  C h a n c e n . W ic h t ig  d a b e i w ird , d a ß  d ie s e  U n te r sc h e id u n g  

a u f  a lle  E lem en te  e in e r  e rw o g e n e n  H ilf e  b e z o g e n  w ird , in s b e s o n d e re  

d a s  O b  u n d  d a s  W ie . E s  g e n ü g t n ic h t , a l lg e m e in  v o m  F re ih e i ts z ie l z u  

r e d e n . D a s  O b  u n d  W ie  s a h e n  u n d  s e h e n  b e i b lo ß e m  S c h ü tz e n  g a n z  

a n d e r s  a u s  a ls  b e i e m a n z ip ie r e n d e r  H ilf e . E s  i s t  g e w iß  k e in  Z u fa l l , d a ß  

s o z ia l e n g a g ie r te  u n d  in fo rm ie r te  J u r is te n  w ie  F rö b e l 1 8 6 1  o d e r  s p ä te r  

a u c h  L a s s a l le  u m  1 8 6 5  o d e r v o n  S te in  1 8 6 6  u n d  e r s t r e c h t s e n s ib le  

A rb e i ts r e c h tle r  w ie  P h il ip p  L o tm a r  u m  1 8 9 0  h ie r in  p rä z is e r  S c h ä r fe  

v o ra u sd a c h te n . V o r a l le m  a m  W ie  d e s  h e lf e n d e n  Z w a n g s  k a n n  m a n  

d a n a c h  d ie  k o m p a t ib le n  u n d  d ie  n ic h tk o m p a t ib le n  U m s e tz u n g e n  v o n  

's o z ia l ' a b g re n z e n .

E in  m o d e rn e s  B e is p ie l v e rd e u tl ic h t  d ie s e n  U n te r sc h ie d  b e im  S tü tz e n :  

Im  M ietrech t k a n n  m a n  ob jek tive und  sub jek tive F örderung u n te r 

s c h e id e n . O b je k t iv  w irk e n  s ta a t l ic h e r  S o z ia lw o h n u n g s b a u , S te u e rv o r 

te i le  d a fü r , Z u w e is u n g  v o n  W o h n u n g e n  a n  B e d ü r f t ig e  u s w . S u b je k t iv  

w irk t d a s  In s t ru m e n t W o h n g e ld . E s  e m a n z ip ie r t s c h w a c h e  M ie te r  fü r  

d ie s e lb s tä n d ig e  T e iln a h m e a m  f r e ie n  M a rk t . D ie o b je k tiv e n  M a ß 

n a h m e n m ü n d e n in d ie S a c k g a s s e d e r W o h n u n g sv e rw a l tu n g u n d  

M a rk tr e d u k tio n . D ie s u b je k t iv e n H ilfe n  k o m b in ie r e n d e n g e n e re l l  

u n v e rz ic h tb a re n  M a rk tv o rg a n g  u n d  d ie in d iv id u e l le S c h w ä c h e p a s 



s e n d . S ie  e m a n z ip ie r e n  s o  fü r  s e lb s tä n d ig e  T e iln a h m e  a m  a l lg e m e in e n  

M a rk t . D a s  e rg ib t n o c h  k e in e  P a te n t lö su n g  fü r  d e n  W o h n u n g sm a rk t ,  

a b e r  d ie  e in e  p o s i tiv e  F re ih e i ts c h a n c e  fü r  d ie  In d iv id u e n .

T h e o r ie n  u n d  B e is p ie le  le g e n  a ls o  fo lgende L ösung  n a h e : D a s F re i

h e i ts p r in z ip  i s t p o s i tiv  z u  k o n k re t is ie re n . E rs t m it d e m  P r in z ip  d e r  

e m a n z ip ie r e n d e n  H ilf e  w ird  d e m  w e rd e n d e n  s o z ia le n  S ta a t e in e  u n 

v e rz ic h tb a re , p r in z ip ie l le  F u n d ie ru n g  im  P r in z ip  F re ih e i t s e lb s t g e g e 

b e n . F rei u n d  sozia l k ö n n e n  s o  p ro d u k t iv  u n d  p r in z ip ie l l v e re in ig t  

w e rd e n . D ie s e rg ib t e in e  k la r  a b g re n z b a re  u n d  u m s e tz b a re  R ic h tu n g  

u n d  R e g e l fü r  d ie  s o z ia le  S e i te  d e r  F re ih e i t . In  d ie s e r  W e is e  lä ß t s ic h  

b e s t im m e n , w ie F re ih e i ts g e n u s s  r e c h t l ic h  g e fo rd e r t w e rd e n  k a n n  u n d  

d a r f . I c h  m ö c h te  d ie s e  L ö s u n g  a u c h  h ie r  d a s  K onzep t des vierten W e 

ges  n e n n e n  ( s . R ückert  2 0 0 3 b , 7 5 7 ) .

D ie n o tw e n d ig e p o s i tiv  s te u e rn d e R e g e l w ä re d a m it e r r e ic h t . W ie  

v e rh ä l t  s ie  s ic h  z u m  P ro b le m  d e r  G renzen  d e r  F re ih e ite n ?

5 . D ie  A lterna tiven  zum  und  d ie  G renzen  im  F reiheitskonzep t

Z u m  K o n z e p t  g le ic h e r  F re ih e i t g e h ö r t , d a ß  s ie  n a c h  a l lg e m e in e n  P r in 

z ip ie n  o rg a n is ie r t s e in  m u ß , n ic h t n a c h  v o rw e g f ix ie r te n  E in z e lp lä n e n .  

D a s  E rg e b n is  w ird  s o n s t u n f r e i (w e il k e in  S p ie lr a u m  b le ib t) , w il lk ü r 

l ic h  (w e i l d ie  b e s o n d e re n  R e g e ln  v o n  F a l l z u  F a l l g e s c h a f f e n  w e rd e n  

m ü s s e n ) u n d  u n g le ic h  (w e i l b e s o n d e re  R e g e ln  b e s o n d e r s  b e h a n d e ln ) .  

W e n n  e in e  R e c h ts k u l tu r p r in z ip ie l l s e in  w il l , m it d a u e rh a f te n  a l lg e 

m e in e n  R e c h ts r e g e ln , u n d  d ie  F re ih e i ts - , W o h lfa h r ts -  u n d  G e re c h tig 

k e i ts -V o r te i le  d ie s e r  T e c h n ik  e rn te n  w ill , w ie  e s  b e s o n d e r s  d ie  d e u t 

s c h e u n d  k o n t in e n ta le R e c h ts k u ltu r s e i t d e r A u fk lä ru n g  in h o h e m  

M a ß e  s e in  w o llte , m u ß  s ie  d a s  P ro b le m  d e r  P rinzip ienbegrenzung  u n d  

-ko llision lö s e n . D e n n  g re n z e n lo s e  P r in z ip ie n  w ie  R o b in s o n s  F re ih e i t  

v o r F re i ta g s  A n k u n f t s in d  ju r is t is c h  u n ta u g l ic h , d a  e s  im  R e c h t n ic h t  

u m  d ie  K o n f l ik te  m it u n s  s e lb s t g e h t . U n d  g e g e n s ä tz l ic h e  P r in z ip ie n  

lö s e n  d ie  e r s tr e b te  R e c h ts s ic h e rh e i t  u n d  -g e w iß h e i t in  A b w ä g u n g e n  je  

a m  F a l l a u f .

D e r  v ie r te  W e g  e n th ä l t  a u c h  e in e  G re n z e n lö s u n g . D ie s e  m u ß  s ic h  d e n  

K onkurrenzangebo ten  s te l le n  -  s ie  e r s c h e in t ü b e r le g e n . D e u tlic h  u n -  



g e n ü g e n d  o d e r  u n b e s t im m te r b le ib e n , w ie  s c h o n  d ie  b e r ic h te te n  E r 

f a h ru n g e n  n a h e le g e n , d ie  a n d e re n  L ö s u n g e n , s e ie n  e s  positive  A lte rn a 

t iv e n  o d e r  b lo ß  b e g re n z e n d  gedach te . D re i p o s i t iv e  u n d  d re i n e g a t iv e  

L ö s u n g e n  s te h e n  z u r  D e b a t te :

(1 )  D ie  positiven  A lterna tiven :  sozia l, ergebn isg le ich , rech tsg le ich .

Sozia l a lle in e rg ib t a u c h  h e u te  n o c h  k e in  P r in z ip  m it A n fa n g  u n d  

E n d e . W e r s o l lte s e in e  k o n k re te  B e d e u tu n g  f ix ie r e n  u n d  w ie ? D a s  

M a ß  d e s  g e s e lls c h a f t lic h  G e b o te n e n  o d e r  W ü n s c h e n s w e r te n  s c h w a n k t  

in  d e n  P a r la m e n te n  s o  w ie  im  V o lk  u n d  s c h o n  b e i d e n  K a ise rn  u n d  

K ö n ig e n , je  n a c h  A n g e b o te n , N ö te n , Z e ite n  u n d  In te r e s s e n . O h n e  

P r in z ip  u n d  R e g e ln  l ie f e r t  m a n  d ie  s o z ia le  F re ih e i t  u n d  H ilf e  a b e r  d e m  

p o l i t is c h e n  A ll ta g  a u s . D a s  k a n n  V ie le n  V o r te i le  b r in g e n  - a b e r  e b e n  

w il lk ü r l ic h e  V o r te i le  o h n e  R e g e ln , u n d  s te ts  a u f  K o s te n  a n d e re r . D a s  

w ird  s te ts w illk ü r l ic h  e r s c h e in e n . G e re c h te  s o z ia le  B e h a n d lu n g  m u ß  

z u n ä c h s t G le ic h b e h a n d lu n g  s e in  u n d  w ü rd e  d a m it v ie l u n d u rc h s c h a u 

b a re r  u n d  e h e r  s e l te n e r . A u c h  p o l i t is c h e  D e m o k ra t ie  h i l f t n ic h t w irk 

l ic h  g e g e n  d ie  E ig e n b e g ü n s tig u n g  d e r  M e h rh e its g ru p p e n , s o n d e rn  n u r ,  

w e n n  s e h r v ie l p e r s ö n lic h e R e d lic h k e i t u n d  B e s c h e id e n h e i t h in z u 

k o m m e n . D a s i s t e h e r s e lte n  d e r F a l l. M ö g lic h s t r e g e lf e s te  R a n d b e 

d in g u n g e n  im  R e c h ts s y s te m  b ra u c h t  a u c h  d ie  ö k o n o m is c h e  W o h lfa h r t,  

v o n  d e r  a l le  g e rn  p ro f i t ie r e n . E b e n s o  i s t m ö g lic h s t g e re c h te  G le ic h b e 

h a n d lu n g  a u f  R e g e lb i ld u n g  a n g e w ie s e n . F e s te  s o z ia le  A n te ile  a n  d e n  

g e m e in s a m e n  ö k o n o m is c h e n  G e w in n e n  m in d e rn  je d e n fa lls  d ie  in d iv i 

d u e l le n  M ö g lic h k e i te n  u n d  A n re iz e  z u r  f r e ie n  E n tf a l tu n g , v o n  d e n e n  

a l le a b h ä n g e n . E in k o m m e n  u n d  G ü te r la s s e n  s ic h  w o h l a u f  e in e m  

r e la t iv e n  M in im u m  f ix ie r e n , o h n e  d a s  F re ih e i ts s y s te m  z u  s a b o t ie r e n , 

d a  e in  M in im u m  in  d e r R e g e l n o c h  n ic h t d ie  w e s e n t l ic h e n  A n re iz e  

n im m t. A b e r  d a rü b e r  h in a u s  w irk e n  F ix ie ru n g e n  n a c h  a l le n  E r fa h ru n 

g e n  s c h ä d l ic h .

R ad ikal g le ich  h e iß t m e is t : ergebn isg le iche V e r te i lu n g  d e r  G ü te r  u n d  

D ie n s te . A ls  R e g e l  r e g e l t  d ie s  p o s i tiv  z u  v ie l;  e s  n iv e l l ie r t u n d  z e r s tö r t  

n a c h  a l le n  E r fa h ru n g e n  d ie s o z ia l , ö k o n o m is c h , k u l tu r e ll u n d  ü b e r -  



h a u p t n o tw e n d ig e n  F re ih e its r ä u m e  u n d  - a n re iz e , o h n e  d ie  n ic h ts  o d e r  

v ie l w e n ig e r  z u  v e r te i le n  i s t .

B loße rech tsg le iche F reiheit g ib t n a c h  a l le n  E r fa h ru n g e n  z u  w e n ig .  

G le ic h h e it v o r d e m  R e c h t i s t u n v e rz ic h tb a r . A b e r d ie s e  o f t 'f o rm a l ' 

g e n a n n te F re ih e i t u n d  G le ic h h e i t r e g e l t z u  w e n ig  u n d  lä ß t , w ie  g e 

z e ig t , n e u e  S e lb s tv e r s k la v u n g e n  u n d  u n te rd rü c k e n d e  r e a le  U n g le ic h 

h e i te n  u n b e rü h r t . E s m u ß  n ic h t n u r  d a s  D ü r fe n  im  R e c h t g le ic h  f r e i  

s e in , s o n d e rn  a u c h  e in  g e w is s e s  K ö n n e n . S o n s t g e rä t  d a s  F re ih e i tsp ro 

g ra m m  z u  e in e m  n e u e n  p a r t ik u la r e n  F e u d a lp ro g ra m m .

A lle  A lte rn a t iv e n  m ü ß te n  z u d e m  k lä r e n , o b  s ie  d a s F re ih e i tsp r in z ip  

e r s e tz e n  w o lle n , o d e r , w e n n  n e in , in  w e lc h e s  rech tliche V erhä ltn is d ie  

d a n n  z w e i P r in z ip e n  z u  s e tz e n  w ä re n . D e n n  e in  P r in z ip ie n p lu ra l is m u s  

o h n e  V e rh ä l tn is r e g e ln  b le ib t r e c h t l ic h  o f f e n e  B a h n , e r g ib t R e c h ts -  

S te in e s ta tt B ro t . D a s w ird  s e l te n  g e s e h e n  u n d  n o c h  s e l te n e r e rn s t  

g e n o m m e n ,  w ie  e tw a  d ie  D is k u s s io n e n  u n d  D o g m a tis ie ru n g s v e r s u c h e  

z u m  s o g . S o z ia ls ta a ts p r in z ip r e c h t d ra s t is c h z e ig e n ( a u s f . R ückert 

2 0 0 6 ) .

(2 )  D ie  nega tiven  L ösungen: F reiheit der  A nderen , O bjektiv , P unktuell

A u c h  d ie  d re i k la s s is c h e n  B e g re n z u n g s v e r s u c h e  b e f r ie d ig e n  n ic h t , d a  

s ie  d a s  Z ie l 'F r e ih e i t n a c h  a l lg e m e in e n  R e g e ln ' v e r l ie r e n  (v g l . s c h o n  

R ückert 2 0 0 3 a , 9 2 f ; 2 0 0 3 b , 7 5 7 ) . E in  e r s te r V e rs u c h  b e g re n z t d ie  

F re ih e it n u r  d u rc h  d ie  F reiheit der A nderen . N em inem  laedere h e iß t  

d a s  u ra l te  S tic h w o r t . A b e r  d a n n  w ä re  S e lb s tv e r s k la v u n g  e r la u b t. A u c h  

w ä re  e in  M a ß  fü r  d ie  F re ih e i t  d e r  A n d e re n  o d e r  d ie  L ä s io n  n o tw e n d ig .  

D a s  M a ß  g le iche  F re ih e i t h i l f t h ie r  n ic h t w e ite r , d a  e s  u m  d ie  B e s t im 

m u n g  d e s  G le ic h e n  s e lb s t g e h t . U n d  w a s  L ä s io n  w ä re , l ie ß  s ic h  a u c h  

n o c h  n ie  in  s u b s ta n t ie l le  R e g e ln  b r in g e n .

E in e  zw eiter V ersuch s e tz t a l lg e m e in e  „ ob jektive" G re n z e n  w ie  S itt 

l ic h k e i t, G e m e in w o h l, ö f f e n tl ic h e s  In te r e s s e , ö f f e n t l ic h e s R e c h t u s w .  

A b e r  d a s  g ib t d ie  F re ih e i t  in  d ie  H ä n d e  d e re r , d ie  d ie s e  u n b e s t im m te n  

G re n z e n z ie h e n . D a ra u s w e rd e n k e in e k la r e n R e g e ln . D ie s o g .  

S c h ra n k e n tr ia s (R ech te anderer, verfa ssungsm äß ige O rdnung , S itten 

gese tz), d ie  in  A r t . 2  G G  d ie  e r s tm a ls  in  e in e r  d e u ts c h e n  V e r fa s s u n g  



e r r e ic h te a l lg e m e in e H a n d lu n g s f r e ih e it b e g re n z t , i s t z u r z irk u lä re n  

A u s le g u n g s s c h a u k e l g e w o rd e n . A lle n fa lls d e r A s p e k t A u s n a h m e -  

R e g e l s e lb s t k a n n  n o c h  B e h a u p tu n g s la s te n  s te u e rn . D ie  V e r fa s s u n g s 

te x tg e s c h ic h te  z e ig t d ie s e S c h ra n k e n s c h w ie r ig k e i t s e i t 1 7 7 6 im m e r  

w ie d e r  p la s t is c h  g e n u g  ( s . R ückert 1 9 9 9 a ) .

E in  dritter V ersuch  b e g n ü g t  s ic h  m it  punktuellen V erbo ten  b e i  M ißstän 

den w ie im  A rb e i ts r e c h t , M ie tr e c h t , V e rb ra u c h e r re c h t u s w . D ie s e r  

P ra g m a tism u s fu n k t io n ie r t le ic h te r u n d  w irk t d u rc h a u s s y m p a th is c h ,  

z u m a l in  W o h lfa h r ts z e i te n . A b e r  in  d e r  W e lt d e s  R e c h ts  d a r f  m a n  ih n  

n u r  a u s n a h m s w e is e  d u ld e n . E r  z e r s tö r t  s o n s t ih r e  R e g e lu n g s fä h ig k e i t  s o  

w ie  d ie  r e in  n e g a t iv e  F re ih e i t d ie  g e m e in s a m e  F re ih e i ts fä h ig k e i t z e r 

s tö r t . D e n n  w a s  M ißstände  s in d  u n d  w a s  n ic h t , lä ß t  s ic h  n ic h t  k la r  g e n u g  

b e s t im m e n  u n d  d a h e r le ic h t m iß b ra u c h e n . E s f ä l l t in  d ie  H ä n d e  b e 

s t im m te r R e c h ts b e h e r r s c h e r . E s g a b e in e Z e it , in d e r „ e in fa c h “  

„ S c h u tz “ -H a f t  v e ro rd n e t  w u rd e  g e g e n  m iß fa l le n d e  M e n s c h e n .

(3 ) D er  vierte W eg

A u c h  m e in  vierter W e g  fu h r t n ic h t a n  d e n  P ro b le m e n  m it d e r  W irk 

l ic h k e i t d e s  P r in z ip s  F re ih e i t  v o rb e i . E r  fu h r t a b e r  im  S in n e  d e r  P r in 

z ip ie n f r e i und s o z ia l h in d u rc h , in d e m  d e n M e n s c h e n s o g e g e n  

H e m m n is s e  g e h o lf e n  w ird , d a ß  s ie  s ic h  f r e i b e w e g e n  k ö n n e n ,  k u rz  m it  

em anzip ierender H ilfe u n d  o h n e  „ o b je k t iv e “  B e v o rm u n d u n g . H e lfe n  

h e iß t h ie r : „ G ib  m ir n ic h t d e n  F isc h , s o n d e rn  le h re m ic h  a n g e ln .“  

D ie s e  L ö su n g  b e w a h r t d a s P r in z ip  d e r g le ic h e n  r e c h t l ic h e n  F re ih e i t  

u n d  b e g re n z t  e s  n a c h  v e rg le ic h s w e is e  k la r e n  R e g e ln  im  S in n e  g e m e in 

s a m e r F re ih e i t u n d f a i r e r F re ih e i ts c h a n c e n a u c h fü r u n v e r s c h u ld e t  

U n f re ie . N u r  d ie se r  v ie r te  W e g  e rm ö g lic h t d ie  k o n s e q u e n te  F o r ts e t

z u n g  d e s P ro g ra m m s  „ f r e i und  s o z ia l“  in  im m e r n e u e n  h is to r is c h e n  

U m s tä n d e n . D ie s e  d e u t lic h e re n  R e g e ln  a u c h  fü r  sozia l la s s e n  s ic h  a ls o  

v o m  P r in z ip  fre i s e lb s t h e r f in d e n . E s k o m m t d a n n  p ro z e d u ra l u n d  

te le o lo g is c h  a u f  d a s m ö g lic h s t in d iv id u e lle  A g ie re n -K ö n n e n  a n . A n  

d e n  je w e i l ig e n  H e m m n is s e n  fü r  d a s  K ö n n e n  i s t d ie  L ö s u n g  a u c h  v e r 

g le ic h s w e is e  b e s s e r  f a ß b a r  a ls  d ie  u n b e s t im m te  F ü lle  d e r  S c h u tz a n l ie 

g e n  im  N a m e n  i r g e n d w e lc h e r  B e d ü r fn is s e .



M it d ie s e m  b e g re n z t e r la u b te n  Z w a n g , e in e m  R e c h ts z w a n g  n u r z u  

e m a n z ip ie r e n d e r  H ilf e  u n d  o h n e  e rn e u te  B e v o rm u n d u n g , w a r  a ls o  d ie  

n o tw e n d ig e  In te g ra t io n  v o n  w a h re r , s o z ia le r  G le ic h h e i t in  d ie  F re ih e i t  

a ls r e a le C h a n c e n g le ic h h e it u n d  g le ic h e E n tf a l tu n g s f r e ih e it p rä z is e  

b e g o n n e n . M a n  k o n n te s o im  N a m e n  e in e r m ateria l v e r s ta n d e n e n  

g e m e in s a m e n  F reiheitserm ög lichung  e in z e ln e  F re ih e ite n  e in sc h rä n k e n  

u n d  d ie g e m e in s a m e n  C h a n c e n  z u m  F re ih e its g e n u s s s tä rk e n . M a n  

b e g a n n  z u  b e g re if e n , d a ß  n ic h t i r g e n d e in e  s u b s ta n tie l l f ix ie r te  s o z ia le  

F re ih e i t d a s  Z ie l s e in  k o n n te , s o n d e rn  n u r  gem einsam e  F re ih e i ts c h a n 

c e n , d a ß  a ls o  d a s  H a u p tp ro b le m  d ie  geregelte  A b s t im m u n g  d e r  F re i

h e i tg e n ü ss e  a u f  d e r  B a s is  g e m e in s a m e r  F re ih e i t  s e in  m u ß te  -  a u ß e r  fü r  

R o b in s o n  a u f  s e in e r  In s e l, b is  F re ita g  k a m .

M it e in e m  w e ite r e n  B e is p ie l : D ie  In s tru m e n te  ob jek tive  Schu tzgese tz 

gebung und V ersicherungszw ang , w ie s ie B is m a rc k  e r f a n d , w a re n  

d a m it k o n fo rm  z u m  P ro g ra m m  'f r e i und  s o z ia l ' b e g rü n d b a r  u n d  d e u t 

b a r , a b e r n u r in  d e r in d iv id u e ll e m a n z ip ie r e n d e n  R ic h tu n g . K o n s e 

q u e n t w u rd e  z u r  R e n te n v e r s ic h e ru n g  v o r 1 8 8 9  e rb i tte r t u m  e in e  f r e i

h e i t l ic h  in d iv id u a l is tis c h e S tru k tu r g e s tr i t te n , a ls o  k o n k re t e tw a  u m  

K a p ita ld e c k u n g s -  o d e r  U m la g e p r in z ip  s o w ie  u m  R e n te  a ls  s u b je k t iv e s  

R e c h t . E rs t d e r  R e ic h s ta g  s e tz te  d ie s e  in d iv id u a l is t is c h e  S tru k tu r  g e 

g e n  B is m a rc k  1 8 8 9  d u rc h , m it d e r  R e n te  a ls  s u b je k t iv e m  ö f f e n t lic h e m  

R e c h t  -  e in e  s o  g u t  w ie  u n b e k a n n te  S e i te  d e r  S a c h e , d ie  a b e r  s tru k tu 

r e l l e n ts c h e id e n d  w a r  u n d  w u rd e . D e m  „ A rb e ite r  e in  pecu lium  “  -  d a s  

w ä re  B is m a rc k s P r in z ip  g e w e s e n , w ie  e r e s 1 8 8 1 im  R e ic h s ta g  v e r 

k ü n d e t  h a t te . W a s  pecu lium  m e in te , w u ß te  d a m a ls  je d e r  e in ig e rm a ß e n  

g e b i ld e te  J u r is t. E s w a r d a s S o n d e rg u t d e s rö m is c h e n  S k la v e n , d a s  

ih m  e in  g u te r  H e r r  g a b  u n d  d a s  b e i e in e r  F re i la s s u n g  w e s e n t lic h e  H ilf e  

w a r . A b e r  d a s  pecu lium  w a r  G n a d e n s a c h e , d e r  S k la v e  h a t te  k e in  R e c h t  

d a ra u f . D e r  R e ic h s ta g  h a t d a g e g e n  e in  s u b je k t iv e s R e n te n -R e c h t g e 

g e b e n , d a s a n  d ie in d iv id u e l le  L a g e u n d  L e is tu n g  a n k n ü p f te  ( a u s f .  

R ückert 1 9 9 0 a ) . D a s  w a r  e m a n z ip ie r e n d e  H ilfe .

W ir  h a b e n  a u c h  d ie  G e g e n p ro b e  z u r in d iv id u a lis t is c h e n  S tru k tu r d e r  

R e n te : U n te r  A d e n a u e r , im  w e rd e n d e n  W o h lfa h r ts s ta a t , h a t m a n  d ie 

s e s P r in z ip  z u g u n s te n  d e r s o g . d y n a m is c h e n  R e n te 1 9 5 7  v e r la s s e n .  

D ie s e  d y n a m is c h  s te ig e n d e  R e n te  k o n n te  n u r  a u s  S te u e rn  s ta tt in d iv i 



d u e l le n  L e is tu n g e n  b e z a h lt  w e rd e n . D ie  B e itr ä g e  w u rd e n  d a d u rc h  v o m  

e in - u n d  a u s b e z a h l te n  in d iv id u e l le n  V e rs ic h e ru n g s b e it r a g  m e h r u n d  

m e h r z u  e in e m  a l lg e m e in e n  S te u e rb e i t r a g  z u r R e n te n z a h lu n g . D ie  

S o z ia ls y s te m e s in d  d a m it s ta a tl ic h e M o n o p o lb e tr ie b e  z u r E rh e b u n g  

u n d  V e r te i lu n g  g e w o rd e n  m it a l le n  w o h lb e k a n n te n  P ro b le m e n  in e f 

f e k t iv e r K o s te n k o n tro l le , s a c h lic h e r U n b e w e g l ic h k e i t , T re n n u n g  v o n  

In p u t le is tu n g  u n d  T e ilh a b e g e n u ß , B e s itz s ta n d s w a h ru n g  a u c h  e n tg e g e n  

L e is tu n g a n te i l u n d  le tz tl ic h  p o l it is c h  v e rw a lte te r  u n d  z u g e te i lte r  hap-  

p iness (H ayek 1 9 6 0 /1 9 7 1 , 3 6 3 ) . G e w in n e r  u n d  V e r lie r e r  w e rd e n  im 

m e r w e n ig e r k ra f t in d iv id u e l le r L e is tu n g , s o n d e rn  k ra f t Z u te i lu n g  

e rm it te l t .

Ü b r ig e n s  k u m u lie r e n  z u d e m  d ie  E f fe k te  m e h re re r  ä h n l ic h e r  V o rg ä n g e  

-  e s  t r e te n  e tw a  d ie  g e g e n ü b e r 1 9 0 0  m it d a m a ls  4 %  h e u te  u n v o r s te ll 

b a r  h o h e n  a l lg e m e in e n  S te u e rq u o te n  u n d  d ie  u n g e re c h te n  E f fe k te  d e r  

in d ir e k te n  S te u e rn  (M e h rw e r ts te u e r  z .B .) h in z u . D ie s e  R ic h tu n g  d e r  

In te rv e n tio n e n fü r i r g e n d w ie sozia le M a ß n a h m e n  k a n n m a n n ic h t  

m e h r  a ls  g le ic h m ä ß ig  e m a n z ip ie r e n d  d e u te n . S ie  w e rd e n  a ls o  p r iv i le 

g ie r e n d  u n d  d is k r im in ie r e n d .

J e d e n fa l ls  e r s c h e in t d a s  zw eite  F reiheitsp rob lem  lö s b a r . E in e  b e s s e re ,  

a ls o  s o z ia le  u n d  r e a le , F re ih e i t k a n n  n a c h  a l lg e m e in e n  R e g e ln  b e s te 

h e n , w e n n  d ie  e f f e k t iv e  in d iv id u e lle  F re is e tz u n g  z u  e in e r  g le ic h m ä ß ig  

f a i r e n  F re ih e i ts c h a n c e  d a s  Z ie l  u n d  M itte l b le ib t: d ie  e m a n z ip ie r e n d e , 

n ic h t b e v o rm u n d e n d e  H ilf e . D a s f r e ie  K ö n n e n  d a r f  d a b e i g e fö rd e r t  

w e rd e n .

D a s  M aß  d ieser H ilfe k a n n  n ic h t a l lg e m e in  f ix ie r t w e rd e n . E s h ä n g t  

v o n  d e n  h is to r is c h  w e c h s e ln d e n  g e m e in s a m e n  W o h lfa h r ts m ö g lic h k e i 

te n  a b . J e d e  R e c h ts g e m e in s c h a f t  m u ß  s ic h  k la r  m a c h e n  u n d  e n ts c h e i

d e n , w ie  h o c h  s ie  d a s  g le ic h e  W o h lfa h r ts n iv e a u  le g e n  k a n n  u n d  w il l , 

o h n e  w il lk ü r l ic h  z u  b e n a c h te i lig e n .

6 . D as P rob lem  der  besonderen  G ruppen fre ihe iten

D ie s e s  dritte  F reiheitsp rob lem  b l ie b  in  m e in e r  b is h e r ig e n  B ila n z  n o c h  

b e is e i te . H ie r g in g  e s u m  d ie  z u n e h m e n d e n  G ruppenaktiv itä ten , u m  

d ie  k o rp o ra tiv e n  V e rs ä u lu n g e n  a u c h  u n s e re r m o d e rn e n  G e s e lls c h a f 



te n . Z u m a l s ie  k ö n n e n  d ie  in d iv id u e l le n  F re ih e i te n  u n d  ih r e n  G e n u s s  

z u r  F a rc e  m a c h e n , f r e i lic h  s ie  z u g le ic h  u m g e k e h r t  a u f  K o s te n  a n d e re r  

e rw e ite rn .  W ie d e r  i s t d ie  A rb e i tsw e l t  e x e m p la r is c h  m it  ih r e n  K o a lit io 

n e n , T a r ifv e r t r ä g e n ,  M itb e s tim m u n g e n  u s w . D ie s e  M itte l k ö n n e n , w ie  

e rw ä h n t, g e re c h tf e r tig t s e in  a ls  a u s g le ic h e n d e  M itte l a u f  e in e m  durch 

schn ittlich z u  u n g le ic h e n  M a rk t, d e r in d iv id u e l l n ic h t d u rc h b ro c h e n  

w e rd e n  k a n n . S ie  s in d  d a n n  g e re c h tf e r t ig t  a ls  K o a li t io n e n  g e g e n  K o a 

l i tio n e n , a ls  d ie  a llgem eine F reiheit in  d ie s e r  L a g e  fö rd e rn d e  M itte l,  

a b e r  n ic h t a ls Z w e c k  a n  s ic h . 1 7 9 1 in  F ra n k re ic h  fü r c h te te  m a n  d ie  

A rb e i te rk o a l i tio n e n  m it R e c h t n o c h  a ls e in e  W ie d e rk e h r d e r Z ü n f te  

u n d  v e rb o t s ie  s t r ik te s t in  d e r b e rü h m te n  L o i L e C hapelier. In  d e m  

M a ß e  a b e r , w ie  d ie  A rb e i tsm ä rk te  s ic h  k o rp o ra t iv  u n d  k a r te ll ie r t  n e u  

fo rm ie r te n , k o n n te  u n d  m u ß te  m a n  d ie s e s  V e rb o t  m o d if iz ie r e n , u m  d ie  

n e u e  kom para tive O rgan isa tionsschw äche d e r A rb e i tn e h m e rs e i te  a u s 

z u g le ic h e n , z u g u n s te n  je d e s e in z e ln e n O rg a n is ie r te n . T a r ifv e r t r ä g e  

k a m e n  p a s s e n d  u m  1 9 0 0  v e rm e h r t  a u f , u n d  w u rd e n  r e c h t lic h  v e r te id ig t ,  

te ils  s o g a r  n o rm ie r t  (Schw eizer  O bliga tionenrech t 1 9 1 1 , A r t . 3 2 2  f ) ,  u m  

s o lc h e  g e n e re l le n  F re ih e i ts n a c h te i le  a m  A rb e i ts m a rk t z u  k o m p e n s ie 

r e n . D ie  V e rh a n d lu n g s m a c h t  d e r  A rb e i tg e b e r  w a r  in  d e r  R e g e l g rö ß e r ,  

w e il w e n ig e r  z e r s p l i t te r t , le ic h te r  z u  o rg a n is ie r e n , ö k o n o m is c h  d a u e r 

h a f te r g e s tü tz t , b e s s e r in fo rm ie r t u s w . T a r ifv e r tr ä g e  v e rb e s se r te n  a ls  

k o l le k t iv e V e r trä g e  d ie V e rh a n d lu n g s p o s it io n  d e r A rb e i tn e h m e r e r 

h e b l ic h  u n d  s c h u fe n  e in e  A r t W affeng le ichheit, z u m a l m it d e r  M ö g 

l ic h k e it  d e r  A llg e m e in v e rb in d l ic h e rk lä ru n g  s e i t 1 9 1 8 . D a s  w a r  d a m a ls  

em anzip ierende  H ilfe , d ie  a n  d ie  M a rk tn a c h te i le  d e r  e in z e ln e n  A rb e i t

n e h m e r a n k n ü p f te , ih r e n K o a lit io n s w ille n , ih r r e c h t l ic h e s K ö n n e n  

v e rb e s se r te  u n d  w a h r te  u n d  d ie  E in z e ln e n  a ls  le tz tl ic h  n u r  „ v e r t r e te n “  

a n s a h . A u c h K o a li t io n s re c h t u n d  T a r ifv e r t r a g a ls In strum en t e in e s  

A rb e i ts r e c h ts y s te m s  k ö n n e n  u n d  m ü s s e n  in  d e r  L in ie  d e s  P ro g ra m m s  

fre i und  sozia l g e d a c h t  w e rd e n  u n d  ih r  a d ä q u a t  b le ib e n . D e n n  e s  h a n 

d e l t s ic h  u m  M itte l, n ic h t u m  S e lb s tz w e c k e  u n d  n ic h t  u m  G ru p p e n a u 

to n o m ie  u m  d e r  G ru p p e  w il le n . R e in e  G ru p p e n p r iv i le g ie n  d u ld e t d a s  

P r in z ip  g le ic h e r  F re ih e i t  n ic h t . S o lc h e  A u to n o m ie  fu h r t in  a l le r  R e g e l  

z u  S e lb s tb e g ü n s tig u n g  z u  L a s te n  d e r  a n d e re n . M it d e r  A llg e m e in v e r 

b in d lic h k e i ts e rk lä ru n g , s e i t 1 9 1 8 , u n d d e m  F lä c h e n ta r i fz w a n g  w ie  



h e u te , g e h t m a n  te n d e n z ie l l w e ite r  u n d  b e v o rm u n d e t d ie  T e iln e h m e r  

a m  A rb e i ts m a rk t e in s e i t ig , d a  d u rc h a u s e rn s th a f t g e w o ll te  V e r trä g e  

d is k r im in ie r t w e rd e n  ü b e r  d e n  V e r tr e tu n g s g e d a n k e n  h in a u s . D ie  F o r 

m e l „ V o n  d e r  P r iv a ta u to n o m ie  z u r  S o z ia la u to n o m ie “ , d ie  in  d e n  7 0 e r  

J a h re n  b is w e i le n  u n s e re m  P r iv a tr e c h t e m p fo h le n  w u rd e , v e rk e n n t  d ie  

lä n g s t v e r s a m m e lte n  E rfa h ru n g e n  u n d  d ie G e fa h re n  e in e s s o lc h e n  

P r in z ip ie n w e c h s e ls .

7 . D er  vierte W eg  und  d ie  happ iness

D ie  K o n z e p t io n  e in e s  v ie r te n  W e g e s v e rb in d e t  fre i u n d  sozia l d e z i

d ie r t . E s w u rd e n  g e s c h ic h t l ic h e  In d iz ie n  b e n a n n t , d ie  d a s K o n z e p t  

a u c h  a ls  t r a g fä h ig  fü r  r e a le  happ iness e r s c h e in e n  la s se n . D a rü b e r  h in 

a u s  v e rd ie n t  e in  L a n g z e i tb e fu n d  B e a c h tu n g ,  d e n  d ie  H is to r ik e r  w ie  d ie  

P h ilo s o p h e n  e r s ta u n l ic h  v e rn a c h lä s s ig e n  -  a ls  o b  d ie  k o n k re te  happ i

ness d a n n  d o c h  n ic h t s o  w ic h t ig  w ä re . F ü r  d e n  L a n g z e i tb e fu n d  g e n ü 

g e n  D im e n s io n e n . D e r B e fu n d  i s t e v id e n t ; ic h  h a b e  ih n  a n d e re n o r ts  

n ä h e r b e le g t (R ückert 2 0 0 3 b , 7 5 9 ) . D e r g ro ß e  S p ru n g  g e s c h a h  n a c h  

1 9 4 8 /4 9  b is  c a . 1 9 6 0 . M a n  k ö n n te  e in z e ln e  Ind izien  fü r  positive  E nt

fa ltungsfreihe iten  z u s a m m e n s te l le n  w ie  d ie  E x is te n z m in im u m g re n z e , 

d ie  P fä n d u n g s g re n z e n , d a s  P ro -K o p f-E in k o m m e n , d ie  R e a l lö h n e , d ie  

W o h ls ta n d s k ö rb e , d e n  L e b e n s s t ilw a n d e l , d ie A rb e i ts z e i ta n te i le , d ie  

U r la u b s - u n d  F re iz e i t , d a s  B ild u n g s n iv e a u  u n d  d ie  L e b e n s e rw a r tu n g .  

H in z u k o m m e n  k ö n n te n  Ind izien  fü r effek tive G leichheiten w ie  V e r 

m ö g e n s - u n d  E in k o m m e n s v e r te i lu n g , A rb e i ts lo s ig k e its q u o te , S o z ia l

h i l f e e m p fä n g e rq u o te , A rm u ts g ru p p e n , A u s g re n z u n g e n  u .a .m . 1 9 5 0 -  

1 9 6 9 k a m  e s s o g a r z u e in e r g e w is s e n  E g a l is ie ru n g  d u rc h  b re i te r e  

S tr e u u n g  d e s  p r iv a te n  G e s a m tv e rm ö g e n s , w ä h re n d  z u g le ic h  d ie  E in 

k o m m e n s u n te r s c h ie d e  v o r 1 9 7 7  z u n a h m e n , a b e r  a u f  g a n z  n e u e n  h o 

h e m  N iv e a u . D ie  D a te n la g e  d a z u  i s t n ic h t im m e r  e in fa c h . A b e r  h ie r  

g e n ü g t e in  B lic k  a u f  d ie  D im e n s io n e n . D e n n  s ie  z e ig e n  ü b e rd e u t lic h  

e in e  u n g la u b lic h  p o s i tiv e  E n tw ic k lu n g  n a c h  c a . 1 9 5 0  -  d a s  b e k a n n te  

W ir ts c h a f ts w u n d e r , b e s se r : W o h lfa h r ts w u n d e r . D ie s e Z e it b ra c h te  

G e s e l ls c h a f t  u n d  Ö k o n o m ie  in  W e s td e u ts c h la n d  in  e in e  n ie  dagew ese 

ne W ohlfahrt. K o n k re t  h ie ß  d a s : e in  u m  d a s  D re i-  b is  V ie r f a c h e  b e s s e 



r e s E in k o m m e n s n iv e a u (V o lk s e in k o m m e n , R e a l lö h n e , P fä n d u n g s 

g re n z e n ) , e in e  n e u e  F re iz e itd im e n s io n  (L e b e n s a rb e its z e i t 1 9 0 0 : 2 5 % ,  

1 9 9 0 : 1 0 % ) , e in e  e n o rm  h ö h e re  L e b e n s e rw a r tu n g  v o n  6 3  u n d  7 4  J a h 

r e n  1 9 7 0  s ta tt 1 9 0 1 n o c h  4 5  b z w . 4 8 , v ie l b e s s e re  B ild u n g s c h a n c e n  

(V o lk s s c h u le 1 9 5 0  8 0 % , 1 9 9 0  3 1 % ) , e in e g le ic h e re  p e r s o n a le u n d  

fu n k t io n a le E in k o m m e n s v e r te i lu n g , s o w ie e in e rh e b l ic h e r V e rm ö 

g e n s z u w a c h s  (P ierenkem per 1 9 9 6 , 2 7 2 f , 2 7 7 ; B orchard t u .a . 2 0 0 4 )  

u .a .m . D ie  U n g le ic h h e i t h a t te  a ls o  a b g e n o m m e n  u n d  b e g a n n  a ls  n e u e  

U n g le ic h h e i t a u f  e in e m  v ie l h ö h e re n  N iv e a u  -  s ie h e  d ie  V e rm ö g e n s 

v e r te i lu n g  b is 1 9 5 0 , d ie  A rb e its lo s ig k e it  b is  c a . 1 9 8 0  u n te r 1 % , 1 9 6 0 -  

7 4  s o g a r  b e i 0 ,4 % , d e n  s e h r  n ie d r ig e n  A n te i l d e r  S o z ia lh il f e e m p fä n 

g e r . B is in  d ie 6 0 e r J a h re s ta n d  e s m it d e n  r e a le n  F re ih e ite n  u n d  

G le ic h h e i te n  je d e n fa lls  v ie l b e s s e r a ls  je  -  u n d  d ie s  in  e in e r  n ie  g e 

k a n n te n  D im e n s io n .

E s w ä re  v o re i l ig , d ie s e  G e w in n e  g e ra d e  n u r d e m  K o n z e p t 'f r e i und  

s o z ia l ' z u s c h re ib e n  z u  w o lle n . F a k to re n g e w ic h te te U n te r s u c h u n g e n  

d a z u  f e h le n , z u m a l s c h o n  d ie  F ra g e s te llu n g  k a u m  e in m a l p rä z is e  g e 

f a ß t w ird  u n d  d e r  F a k to r  R e c h t , a u f  d e n  e s  h ie r  e in m a l a n k ä m e , k e in  

b e i H is to r ik e rn  s e h r  b e l ie b te s  S u je t  d a r s te ll t . S e i t ru n d  2 0  J a h re n  g ib t  

e s e in e A r t „ W ir ts c h a f ts h is to r ik e r s tr e i t“ z u m  „ W ir ts c h a f ts w u n d e r“  

(d a z u  M orsey 2 0 0 0 , 1 5 8 -1 6 0 ) . F ü r D e u ts c h la n d  p a ß t d ie s e  G e w in n 

p h a s e  je d e n fa lls  z u  d e r  g le ic h z e i t ig  s e it 1 9 4 8 /4 9  g a n z  n e u e n  r e c h tl i 

c h e n S tru k tu r , d e r n e u e n  Z w e ig le is ig k e it v o n w ir ts c h a f ts r e c h tl ic h 

ö k o n o m is c h e r  F reiheit u n d  d a n e b e n  v e r f a s s u n g s - u n d  s o z ia l r e c h tl i 

c h e r  Sozia litä t (N örr 1999). E s  s p r ic h t  v ie l  d a fü r , d a ß  e s  s ic h  n ic h t  n u r  

u m  e in e G le ic h z e i t ig k e i t h a n d e lte , d a ß  n ic h t e x te rn e F a k to re n  w ie  

U n te r s tü tz u n g (M a rs h a llp la n -M itte l ) o d e r z u s ä tz lic h e A rb e i ts k rä f te  

a u s  d e m  d e u ts c h e n  O s te n  o d e r  W e ltm a rk tp r iv i le g ie n  d a b e i ü b e rw o g e n  

u n d  d a ß  d ie  A u s g a n g s la g e  n a c h  1 9 4 5  z w a r  b e s s e r  w a r , a ls  la n g e  a n g e 

n o m m e n , a b e r  fü r  s ic h  a l le in  n ic h t s o lc h e  W irk u n g e n  t r a g e n  k o n n te .  

A u c h  lä ß t s ic h  d ie  D D R  a ls  G e g e n p ro b e  a n fu h re n .

V e rm u tl ic h  h a n d e l te  e s  s ic h  a ls o  w ie d e r  u m  e in  „ G e s c h ic h ts z e ic h e n “  

(K an t). A n  d e r  „ a l lg e m e in e n  T e iln a h m e “  a ls  In d iz  f e h l te  e s  je d e n fa l ls  

n ic h t . D ie  M e n s c h e n , d ie  e s e r le b te n , p o s i tiv  w ie  n e g a t iv , h a b e n  e s  

m e is t s o  e m p fu n d e n . S ie  h a b e n  d ie s e  E m p fin d u n g  a u c h  n o c h  1 9 8 9  



w e ite rg e b e n . D a ß  d ie s e r P ro z e ß  a ls e in  la n g e s Z w ei-Jahrhunderte-  

P rogram m  g e s e h e n  w e rd e n  k a n n , h a b e  ic h  b e g rü n d e t .

D ie  g e s c h ic h t lic h -k o n k re te  W ü rd ig u n g  d ie s e r  G e w in n e  w ird  ü b r ig e n s  

le ic h t u n k la r u n d  a h is to r is c h , w e n n  m a n  zw ei w esen tliche  P erspekti

venänderungen  b e i g e ra d e  d ie s e n  P ro b le m e n  n ic h t b e a c h te t : Im  1 9 .  

J a h rh u n d e r t b e g a n n  m a n  U n te r s c h ie d e  z u  s e h e n  u n d  a b z u le h n e n , d ie  

z u v o r  a u s  s tä n d is c h e r  P e r s p e k tiv e  a ls  'n a tü r l ic h ' e r s c h ie n e n  w a re n . D ie  

r e a le  A b h ä n g ig k e i t v o n  H a u s g e s in d e , A rb e i te rn  u n d  s o  v ie le n  rü c k te  

in  d a s  s c h a r f e  L ic h t d e r  ü b e ra l l v e r s p ro c h e n e n  g le ichen F reiheit u n d  

e r s c h ie n  n u n  a ls s o  a b n o rm  u n d  u n g e re c h t w ie  d ie  a l te n  B e v o rm u n 

d u n g e n  -  o b w o h l m a n  g e n e re l l v ie l f r e ie r  w a r . E b e n s o  e r s c h ie n e n  d ie  

m a s s iv e n , 'l e b e n s lä n g lic h e n ' sozia len U n te r s c h ie d e d e r s tä n d is c h e n  

G e s e l ls c h a f t im  im m e r  s c h ä r f e r e n  L ic h t d e r  G le ic h h e i ts - u n d  happ i-  

ness-V e rs p re c h e n  im m e r  w e n ig e r  n a tü r l ic h  u n d  g e re c h t  -  o b w o h l  m a n  

g e n e re l l a u c h  s o z ia l v ie l b e s s e r  s ta n d . D ie  W e r tu n g s ra h m e n  s in d  a ls o  

v ie l s tr e n g e r  g e w o rd e n , d ie  V e rh ä l tn is s e  a b e r  z u g le ic h  v ie l  b e s s e r .

IV .  E rg e b n is s e  u n d  A u s s ic h te n

D a m it k a n n  ic h  m e in e n  V e rs u c h , m it d e n  g e s c h ic h t lic h e n  E r fa h ru n g e n  

in  d e r e in e n  H a n d  u n d  z w e i p h i lo s o p h is c h e n  P r in z ip ie n b e g r if f e n  in  

d e r  a n d e re n  H a n d , a ls o  in  A n s p ie lu n g  a u f  K a n ts  Z w e ih ä n d ig k e it d e r  

V e m u n f tm e th o d e  {K an t 1 7 8 7 , B  X IV ) , 'f r e i und  s o z ia l ' a ls  r e c h t lic h e  

P r in z ip ie n  z u  f a s se n , z u s a m m e n fü h re n :

1 . D ie  G e s c h ic h te  d e s P ro b le m s u n d  P ro g ra m m s 'f r e i und  s o z ia l ' 

k a n n  u n d  d a r f  a n d e r s  g e s c h r ie b e n  w e rd e n . Sozia l w a r  s c h o n  b e i R o u s 

s e a u  n ic h t v e rg e s s e n  w o rd e n . E in e  N ie d e rg a n g sg e s c h ic h te  l ie g t d a r in  

n ic h t .

2 .  M a n  le rn te  v ie lm e h r  n a c h  1 8 0 0 , d ie  n e u e n  F re ih e its -  u n d  S o z ia l

p ro b le m e  p r in z ip ie n tr e u  z u  lö s e n . Im m e r  w ie d e r  e rw ie s s ic h  d e r  A s 

p e k t  fre i a ls u n v e rz ic h tb a r , v o n  d e r r e in  p o l i t is c h e n  G e s c h ic h te  d e s  

F re i-  u n d  U n f re i-S e in s  a ls  U n te r ta n , S ta a ts b ü rg e r  u n d  T e il d e s  S o u v e 

r ä n s  g a n z  z u  s c h w e ig e n .



3 .  A u c h  z u m  A s p e k t  sozia l le rn te  m a n , f a i r e  u n d  k o m p a t ib le  R e 

g e ln  z u  f in d e n . S ie  g in g e n  h in a u s  ü b e r  g u te  M o ra l u n d  N ä c h s te n l ie b e  

w ie  b e i d e r  carita s; g a b e n  n ic h t n u r S c h u tz  a ls s o lc h e n  w ie  b e i d e r  

z u te i le n d e n  B e v o rm u n d u n g  s o  v ie le r  b is  h e u te  r e a le r  S y s te m e ; s ie  r ic h 

te te n  s ic h n ic h t n u r g e g e n  F re ih e i ts m iß b rä u c h e  u n d  b e s c h n i t te n  d ie  

F re ih e i te n  n ic h t e in fa c h  o b je k t iv  d u rc h  S taa tsfü rsorge , G em einw oh l, 

ö ffen tliches In teresse , Sozia litä t o d e r  So lidaritä t o d e r  Sozia lstaa t -  a l le s  

G re n z e n , d ie  n ie  k la r  in  R e g e ln  f a ß b a r  w a re n  u n d  s c h o n  d e s w e g e n  d ie  

F re ih e i te n  r e la t iv ie r te n .

4 .  F e s tg e h a l te n  z u  w e rd e n  a ls  L e it id e e  v e rd ie n t  v ie lm e h r  d ie  grund 

legende W ertung. W a s  e r s c h ie n  in  a l le n  d ie s e n  s o z ia l u n b e f r ie d ig e n 

d e n  V e rh ä l tn is se n  e ig e n t l ic h  a ls  u n e r t r ä g l ic h  u n d  s c h ü tz e n sw e r t?  G e 

r a d e  d a s  lä ß t s ic h  g u t  im  h is to r is c h  e r f a h re n e n  V e r la u f  v e r fo lg e n . U n d  

e s  g ib t , e in m a l  e rk a n n t,  O r ie n t ie ru n g  fü r  d a s  s o z ia le  u n d  d a s  k o l le k t iv e  

F re ih e i ts p ro b le m . E s i s t d ie g ru n d le g e n d e W e r tu n g , d a ß  pursu it o f  

happ iness u n d  en joym en t o f  life  and  liberty, w ie  e s 1 7 7 6  h e iß t , e in e  

g a n z  ind iv iduelle S a c h e  s in d  u n d  s e in  m ü s s e n , w e n n  n ic h t d a s  g ru n d 

le g e n d e  F re ih e i ts k o n z e p t  g e s p re n g t  w e rd e n  s o l l. E s  d ü r f e n  a ls o  n u r  d ie  

je w e il ig e n  B e d in g u n g e n fü r p o s i t iv e F re ih e i t r e c h t l ic h  e rz w u n g e n  

w e rd e n , w e il s o n s t w ie d e r U n f re ih e i t u n d  B e v o rm u n d u n g  e n ts te h e n  

u n d d o m in ie r e n . D ie s e W e r tu n g e r la u b t e m a n z ip ie r e n d e H ilf e fü r  

o b je k t iv S c h w a c h e u n d G e n u s s b e n a c h te i lig te ; s ie e r la u b t A u s h i lf e  

a u c h  d u rc h in d iv id u e ll g e tr a g e n e G ru p p e n a k t iv i tä t , a b e r e b e n  n u r  

A u s h i l fe , u n d  n u r  d u rc h  e in e  n ic h t  a u fg e z w u n g e n e  G ru p p e n b i ld u n g .

5 .  D ie se  L ö s u n g  g ib t greifbare R e g e ln  fü r  d e n  im m e r n e u e n  W e g  

z u  'f r e i u n d  sozia l u n te r im m e r n e u e n  B e d in g u n g e n . D u rc h  R e g e ln ,  

d ie  in  ih r e r  A llg e m e in h e it o f f e n  s in d , a b e r  d o c h  e in e n  R a h m e n  f ix ie 

r e n , k a n n  s ie  P r iv ile g ie ru n g e n  v e rm e id e n , d ie  F re ih e i te n  w a h re n  u n d  

s ie  d o c h  a ls  g e m e in s a m e  k a n a l is ie r e n . D ie  L ö s u n g  o p e r ie r t n ic h t s u b 

s ta n tie l l , s o n d e rn  regu la tiv (m it K ani) -  h e u te  v e r s u c h t m a n  e s m it  

prozedura l', d a m it g e h t  je d o c h  d ie  n o tw e n d ig e  Z ie lo r ie n t ie ru n g  le ic h t  

v e r lo re n . D a s  F re ih e i ts v e r f a h re n  m u ß  a u c h  e in  Z ie l h a b e n . S u b s ta n 

t ie l le  F e s t le g u n g e n  a u f  bestim m te  „ T e i lh a b e g e re c h tig k e ite n “ , w ie  e in e  

p la s t is c h e  P rä g u n g  la u te t (A f . K öhler 1 9 9 9 ) , e r s c h e in e n  a n g e s ic h ts  d e r  

s c h n e lle n  V e rä n d e ru n g e n  d e r F re ih e its c h a n c e n , d ie  w ir e r le b e n , a ls  



w e n ig  a u s s ic h ts r e ic h . S e lb s t m e n s c h e n w ü rd ig e  E x is te n z , M in d e s tlö h 

n e , P fä n d u n g s g re n z e n  u n d  ä h n l ic h  F u n d a m e n ta le s s in d  h is to r is c h e , 

n ic h t e w ig e  E r ru n g e n sc h a f te n . N o rm a tiv  k a n n  m a n  s ie  n a tü r l ic h  im 

m e r  a n m a h n e n , a u c h  g a ra n t ie r e n . A b e r  m a n  m u ß  s ie  a u c h  im m e r  n e u  

e rw e rb e n , u m  s ie  z u  b e s i tz e n .

6 .  J e d e  Z e it m u ß  d a h e r  d a s  M aß  der  konkre ten W ohlfahrt, d e r  S o z i

a l i tä t u n d  G e n u ß c h a n c e n , d a s  s ie  g e b e n  w il l u n d  k a n n , s e lb s t k lä r e n .  

D e n n  d a s P ro g ra m m  'f r e i u n d  s o z ia l ' g ib t n o c h  k e in e  R e g e l fü r d a s  

N iv e a u  d e r r e a le n  F re ih e its c h a n c e n  u n d  -g e n ü s s e , d a s e in e G e s e l l 

s c h a f t s ic h  le is te n  k a n n  u n d  w il l . O b  e s  e m a n z ip ie r e n d e r  H ilf e  b e d a r f  

u n d  ob  s ie  g e re c h te rw e is e  z u  g e w ä h re n  i s t, m u ß  je d e  G e s e l ls c h a f t  im  

R a h m e n  ih r e s  W o h lfa h r ts n iv e a u s u n d  ih r e r  G le ic h b e h a n d lu n g s g ru n d 

s ä tz e  k lä r e n . A b e r  w ie  g ro ß  d e r  K u c h e n  i s t , s a g t d a s  P ro g ra m m  n ic h t .  

Im m e rh in  g e w ä h r le is te t d a s P ro g ra m m  fre i n a c h  a l le n  E r fa h ru n g e n ,  

d a ß  a u c h  d e r  g e m e in s a m e  K u c h e n  g rö ß e r  w ird  a ls  m it H ilf e  a n d e re r  

P r in z ip ie n . V ie le  K ö c h e  v e rd e rb e n  h ie r  e in m a l n ic h t  d e n  B re i , s o n d e rn  

m e h re n  ih n .

7 .  O b  d a s  P ro g ra m m  fo rd e rn  s o l lte , d a ß  d ie  F reiheitschancen ein 

sch ließ lich  s o z ia le r F re ih e i ts g e n ü s s e  u n d  happ iness n ic h t u n s c h u ld ig  

u n g le ic h  v e r te i lt w e rd e n  d ü r f e n , d a ß  a ls o  s c h u ld lo s e S c h le c h te r s te l

lu n g e n  u n g e re c h t s e ie n , lä ß t s ic h  n ic h t s o  k la r e rk e n n e n . Schu ld lose  

F re ih e i ts u n fä h ig k e i t  lö s t  e m a n z ip ie r e n d e  H ilf e  a u s  u n d  a ls  u ltim a  ra tio  

a u c h  H ilfe p e r s e . A b e r s c h u ld lo s e F re ih e i ts m in d e rg e n ü s s e d ü r f e n  

n ic h t  p e r  s e  a u s g e g l ic h e n  w e rd e n , d a  d ie s  a u f  e in e  F ix ie ru n g  b e s t im m 

te r  G e n ü s s e  h in a u s lie f e , d ie  d a s  F re ih e its p r in z ip  u n te rm in ie r e n  w ü rd e .  

M in d e s te n s m ü ß te  d ie  B e s t im m u n g  d e r G le ic h h e i t d e r G e n ü s s e  u n d  

C h a n c e n  in  e in e  a l lg e m e in e  R e g e l g e b ra c h t  w e rd e n  u n d  b e g re n z t s e in .  

D a s m ü n d e t in d ie s o e b e n  e rw ä h n te M a ß b e s tim m u n g . G e lin g t d a s  

n ic h t , s o  i s t d a s  F re ih e i ts s y s te m  s e lb s t g e fä h rd e t. A rm  g e b o re n  -  a rm  

g e b l ie b e n , d a s d u rc h g e h e n d  z u  b e h e b e n , l ie f e h in a u s a u f  e rh e b lic h e  

V e r te i lu n g e n  o h n e  k la r e  R e g e ln . D a s P r in z ip  e m a n z ip ie r e n d e r H ilfe  

w e is t  h ie r  n u r  d e n  W e g , n ic h t  d a s  O b .

8 .  E s i s t e in z u rä u m e n , d a ß  sozia le G erech tigke it u n d  F re ih e i ts g e 

n ü s s e d a m it n ich t genere ll v o rw e g  n a c h L e is tu n g , V e rd ie n s t o d e r  

B e d a r f v e r te i l t w e rd e n , s o n d e rn  n u r p a r t ie ll n a c h  d e m  R e g e l-M a ß  



e in e r  Z e it u n d  in  d e n  G re n z e n  d e r  E n tf a l tu n g s c h a n c e n  a l le r . D a s  h a t  

je d o c h  g u te  G rü n d e . D e n n  a l le  K r ite r ie n  fü r  g e n e re l le  V e r te i lu n g  h a 

b e n  s ic h  a ls  s o  s t r e it t r ä c h tig  u n d  u n b e s tim m b a r  e rw ie s e n  w ie  d e r  'g e 

r e c h te  L o h n ' u n d  d e r  'u n g e re c h te  W u c h e r '. S ie  w ä re n  n u r  u n te r  z w e i  

b is h e r u n e in lö s b a re n b z w . d ik ta to r is c h e n B e d in g u n g e n u m s e tz b a r . 

M a n  m ü ß te  o b je k t iv  w is s e n , w ie  h o c h  e in  V e rd ie n s t i s t o d e r  w ie  n o t 

w e n d ig  e in  G e n u ß , u n d  m a n  m ü ß te  d ie s e s  W is s e n  d a n n  z w a n g s w e is e  

u m s e tz e n . A b e r  s c h o n  d ie  u n g e lö s te  F ra g e  d e s  g e re c h te n  L o h n s  z e ig t ,  

d a ß  s te rb l ic h e  M e n s c h e n  ü b e r  d ie s e s  'h ö h e re ' W is s e n  n ic h t v e r fu g e n .  

U n d  d ie  U m s e tz u n g  w ü rd e  e in e n  h ie r a r c h is c h -m o n o p o lis tis c h e n  'g e 

r e c h te n ' V e r te ilu n g s a p p a ra t e r fo rd e rn , w ie  ih n  u n s  d ie  G e s c h ic h te  a b 

s c h re c k e n d  g e n u g  g e z e ig t  h a t  u n d  z e ig t . B e id e s  e r s c h e in t  a ls  u n p ro d u k 

t iv e S a c k g a s s e . A ls o  l ie b e r e r s t  frei u n d  d a b e i em anzip ierend  sozia l. 

D a n n  w ird  d a s a l te h rw ü rd ig e L o h n p ro b le m  r e g u la t iv lö s b a r , n a c h  

R e g e ln  a ls o , w e n n  a u c h  o h n e  f ix e  E rg e b n is g rö ß e n . D a n n  s te ig e n  n a c h  

a l le n  E r fa h ru n g e n  d ie  happ iness-C hancen  a m  e h e s te n .

9 .  D ie  A a p p m e w -C h a n c e n  s in d  in  n u r  ru n d  1 0 0  J a h re n  u n g la u b lic h  

g e s t ie g e n , a u c h  im  W e ltr a h m e n . D a s  g e h ö r t z u  d e n  w ic h tig e n  E r fa h 

ru n g e n  m it  d e n  P ro b le m lö s u n g s v e rs u c h e n . D e r  w irk l ic h  g ro ß e  S p ru n g  

g e la n g  n a c h  1 9 4 8 /4 9 , a ls  e r s tm a ls  'f r e i ' u n d  's o z ia l ' b e i u n s  k la r  r e c h t

l ic h v e ra n k e r t w o rd e n w a re n (L eitsä tzegese tz 1 9 4 8 , G rundgese tz  

1 9 4 9 ) . D a s  w ird  p la s tis c h  e in e  „ Z w e ig le is ig k e i t“  in  d e r  G rü n d u n g  d e r  

R e p u b l ik  g e n a n n t (N örr 1 9 9 9 , 8 4 , 1 0 7 ) . M a n  w ird  in  d ie s e m  Z u s a m 

m e n s t im m e n d e r P r in z ip ie n 'f r e i und s o z ia l ' m it d e m  g ro ß e n  

W o h ls ta n d s s p ru n g e in „ G e s c h ic h ts z e ic h e n “ u n s e re r E p o c h e s e h e n  

d ü r f e n .

1 0 .  E s  g e h t a ls o  u m  e in e n  vierten W eg, d e n  em anzipa torischen , n e 

b e n  k o m m u n is t is c h e n  u n d  r e a l- so z ia lis t is c h e n , r a d ik a l lib e ra le n  u n d  

s ta a ts s o z ia lis tis c h e n  R o u te n . B e s tä rk t in  d ie s e r R ic h tu n g  k e h r t m a n  

in z w isc h e n  a u c h  v o n  A usflügen  zu den P hilo sophen und  Ö konom en  

z u rü c k . D ie  p h i lo s o p h is c h e n  D e b a t te n  w u rd e n  e in g a n g s e rw ä h n t. In  

d e r  Ö k o n o m ie  w ird  in  s e h r  e in d r in g l ic h e r  W e ise  d re i n e u e re n  W elfare  

P hilo soph ies (k o n s e rv a tiv -k o m m u n ita r is t is c h , g e s te u e r t e m a n z ip a to 

r is c h , s e lb s to rg a n is ie r t l ib e r a l) e in  A utonom ie-P aradigm a  g e g e n ü b e r 

g e s te l l t . G e d a c h t i s t e in  „ m o ra lis c h e s  R e c h t a u f  B e d in g u n g e n “ , u n te r  



d e n e n  s ic h  g e m e in s a m e F re ih e i t z u  e n tw ic k e ln  v e rm a g  (Schefczyk  

2 0 0 3 , 2 4 6 f f .) . D a s  s o l l h e iß e n : U m s te llu n g  v o n  S u b v e n t io n  a u f  In v e s 

t i t io n , in s o fe rn  A n re c h te  a u f  T ra n s fe r s , s u b s ta n t ie l le  F re ih e i te n  fö r 

d e rn , S ic h e rn  d e r  P ro d u k t iv itä tsb e d in g u n g e n , G e ld tr a n s fe r s  v o r  S a c h 

t r a n s f e r s , S u b je k tfö rd e ru n g  v o r  O b je k tfö rd e ru n g  - s o  e in ig e  w e s e n t l i 

c h e  k o n k re te  S tic h w o r te . S ie  k l in g e n  n a c h  d e m  h ie r  G e s a g te n  s o  n e u  

n ic h t , s o  f a c h s p e z if is c h  n e u  s ie  a u c h  d is k u tie r t u n d  b e g rü n d e t  w e rd e n .  

A u c h  a u s  d e r  P o lit ik w is s e n s c h a f t  k o m m e n  Ü b e r le g u n g e n  z u m  „ l ib e ra 

le n  W e r t d e s S o z ia ls ta a te s “  u n d  z u r „ p o s i tiv e n  F re ih e i t“  a ls P r in z ip  

(W im m el 2W S).

1 1 .  M e in e B o ts c h a f t h a t b e s c h e id e n e re n  A n s p ru c h  a ls d ie m e is te  

M e ta p h y s ik , v ie l s c h ö n e r Id e a l is m u s , a l le r w is s e n s c h a f tl ic h e S o z ia 

l i sm u s  u n d  a n d e re  p la n u n g s g e w is s e  K o n z e p te . S ie  la u te t a m  E n d e :

—  E s  m u ß  g e n ü g e n , u n s e re n  F re ih e its b e z ie h u n g e n  e in e  f a i r e  O rg a 

n is a t io n  u n d  la u fe n d e  S ic h e ru n g  z u  g e b e n . J u r is t is c h  b e d e u te t  d a s  e in  

Z u s a m m e n s p ie l v o n  P r iv a tre c h t  und  ö f f e n t lic h e m  R e c h t un ter  d ie s e m  

G esam tzie l. D a s k l in g t n a c h  w e n ig , fo lg t a b e r d e m  P r in z ip  F re ih e i t  

d u rc h  d a s  g a n z e  R e c h t h in d u rc h . D a s  F re ih e i ts p r in z ip  w ird  a ls  g ru n d 

le g e n d e s  ü b e rg re if e n d e s  P r in z ip  v e r s ta n d e n .

—  D ie  d a m it  g a ra n t ie r te n  C h a n c e n  d ü r f e n  u n d  m ü s s e n  d ie  Ind iv idu 

en  a ls o  s te ts  e r s t  se lb st e n tf a l te n .

—  D a s  Sozia lp rin zip k n ü p f t d a ra n  a n . F re ih e i t d a r f  n ic h t v e rk o m 

m e n  z u r  F re ih e its u n fä h ig k e i t . Z u s ä tz l ic h  e r la u b t u n d  n a c h  d e m  M a ß  

e in e r  Z e it g e b o te n  d u rc h  g le ic h e s  R e c h t i s t em anzip ierende  H ilfe . S o  

d a r f  z u  d u rc h s c h n i t tl ic h  ä h n l ic h e r S e lb s tä n d ig k e i t v e rh ü lf e n  w e rd e n .  

W o  d a s  M a ß  d a fü r  l ie g e n  s o l l , m u ß  je d e  Z e it s e lb s t  e n ts c h e id e n .

—  D a rü b e r  h in a u s  r e c h t l ic h  zw ingende, d a ru m  g e h t e s , s o z ia le  K or

rek turen  e r la u b t  d a s  P ro g ra m m  n ic h t. D e n n  m e h r  w ü rd e  p r iv i le g ie r e n d  

u n d  b e v o rm u n d e n d  z u  L a s te n  a l le r  w irk e n . H e lfe n d e  B e v o rm u n d u n g  

a b e r z e r s tö r t d ie L e is tu n g s a n re iz e , d e n W o h lfa h r ts a n re iz u n d d ie  

G le ic h b e h a n d lu n g .

S o  v e r s ta n d e n  h e iß t a ls o  d ie  D e v is e  d ie s e s  vierten  W e g e s  ta ts ä c h l ic h  

„ f r e i und  s o z ia l“ .
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H ugo , G . 1 7 9 8 : L e h rb u c h  d e s  N a tu rr e c h ts a ls e in e r P h ilo s o p h ie  d e s  

p o s i t iv e n  R e c h ts , B e r l in  1 7 9 8 .

Jhering , R . 1 8 6 6 : D e r  G e is t  d e s  rö m is c h e n  R e c h ts  a u f  d e n  v e r s c h ie d e 

n e n  S tu fe n  s e in e r  E n tw ic k lu n g  I I 1 , L e ip z ig  1 8 6 6 .



K ant, I . 1 7 8 3 : P ro le g o m e n a  z u  e in e r  je d e n  k ü n f tig e n  M e ta p h y s ik , d ie  

a ls  W is s e n s c h a f t  w ird  a u f t r e te n  k ö n n e n , R ig a  1 7 8 3 .

-  ders. 1 7 8 5 : G ru n d le g u n g  z u r  M e ta p h y s ik  d e r  S it te n , R ig a  1 7 8 5 , 2 . A .

1 7 8 6

-ders. 1 7 8 7 : K r it ik  d e r  r e in e n  V e rn u n f t , 2 . A . R ig a  1 7 8 7 .

-  ders. 1 7 9 5 /9 6 : Z u m  e w ig e n  F r ie d e n . E in  p h i lo s o p h is c h e r  E n tw u r f ,

K ö n ig s b e rg  1 7 9 5 , 2 . A . 1 7 9 6 .

-  ders. 1 7 9 7 : M e ta p h y s is c h e  A n fa n g s g rü n d e  d e r  R e c h ts le h re , K ö n ig s 

b e rg  1 7 9 7 , 2 . A . 1 7 9 8 .

-ders. 1 7 9 8 , D e r  S tr e it  d e r  F a c u l tä te n , K ö n ig s b e rg  1 7 9 8 .

K lippel, D . 1 9 7 6 : P o lit is c h e  F re ih e i t  u n d  F re ih e its r e c h te  im  d e u ts c h e n  

N a tu r re c h t  d e s  1 8 . J a h rh u n d e r ts , P a d e rb o rn  1 9 7 6 .

K öhler, M . 1 9 9 9 : F re ih e i t l ic h e s R e c h ts p r in z ip  u n d  T e ilh a b e g e re c h t ig 

k e i t  in  d e r  m o d e rn e n  G e s e l ls c h a f t , in : F re ih e i t , G le ic h h e i t , S e lb 

s tä n d ig k e it  . . . ,  h g . v o n  G . L a n d w e h r , H a m b u rg  1 9 9 9 , 1 0 3 -1 2 8 .

K om m enda tion 1 9 7 8 : A r t . K o m m e n d a t io n , in : H a n d w ö r te rb u c h  z u r  

d e u tsc h e n  R e c h ts g e s c h ic h te  I I , B e r l in  1 9 7 8 , 9 6 0 -9 6 3  (B . D ie s 

te lk a m p ) .

K oselleck , R . 1 9 6 7 : H is to r ia  m a g is t r a  v i ta e . Ü b e r  d ie  A u f lö s u n g  e in e s  

T o p o s  im  H o r iz o n t  n e u z e i t l ic h  b e w e g te r  G e s c h ic h te  (1 9 6 7 ) , in  

d e r s . , V e rg a n g e n e  Z u k u n f t , F ra n k fu r t a .M . 1 9 8 9 , 3 8 -6 6 .

-  ders. 1 9 6 9 : H is to r is c h e  K r ite r ie n  d e s  n e u z e i tl ic h e n  R e v o lu tio n s b e 

g r if fs , in  d e r s . ,  V e rg a n g e n e  Z u k u n f t, 6 7 -8 6 .

-ders. 1 9 7 2 : E in le i tu n g , in : G e s c h ic h t l ic h e  G ru n d b e g r if f e , B d .l , S tu t t

g a r t 1 9 7 2 .

L anger, C . 1 9 8 6 : R e fo rm  n a c h  P r in z ip ie n . U n te r s u c h u n g e n  z u r  p o l it i 

s c h e n  T h e o r ie  Im m a n u e l  K a n ts , S tu t tg a r t 1 9 8 6 .

L assa lle , F . 1 8 6 2 : Ü b e r d e n  b e s o n d e re n  Z u s a m m e n h a n g  d e r g e g e n 

w ä r t ig e n  G e s c h ic h ts p e r io d e m it d e r Id e e  d e s A rb e i te r s ta n d e s  

(S o g . A rb e i te rp ro g ra m m ) ; Z ü r ic h  1 8 6 2 , N D  S tu t tg a r t 1 9 6 3  u .ö .

L en in , W .I . 1 9 6 2 : W .I . L e n in  ü b e r  d ie  A rb e i tsg e s e tz g e b u n g ,  h g . in  d t .  

S p ra c h e  . . . , B e r l in  (O s t) 1 9 6 2  [m it A rb e its g e s e tz b u c h  1 9 1 8  u n d  

1 9 2 2  im  A n h a n g  6 0 9 f f .] .



L udw ig , B . 1 9 9 3 : K a n ts  V e ra b s c h ie d u n g  d e r  V e r tra g s th e o r ie  -  K o n s e 

q u e n z e n  fü r  e in e  T h e o r ie  s o z ia le r  G e re c h t ig k e i t , in : J a h rb u c h  

fü r  R e c h t  u n d  E th ik  1 (1 9 9 3 )  2 2 1 -2 5 4 .

M arx, K . 1 8 5 0 : D ie  K la s s e n k ä m p fe  in  F ra n k re ic h  (1 8 5 0 ) , in : M a rx -  

E n g e ls -W e rk e  7 , B e r l in  (O s t) 1 9 7 3 , 1 1 -1 0 7 .

M ontesqu ieu , C h . 1 7 5 4 : D e  l ’E s p r i t d e s  L o is . . . , h g . v o n  R . C a llo is ,  

in : O u e v re s  c o m p le te s , P a r is  G a llim a rd  1 9 5 1 .

M orsey , R . 2 0 0 0 : D ie  B u n d e s re p u b lik  D e u ts c h la n d . E n ts te h u n g  u n d  

E n tw ic k lu n g  b is  1 9 6 9 ,4 .  A . M ü n c h e n  2 0 0 0 .

N örr, K .W . 1 9 9 9 : D ie  R e p u b l ik  d e r  W ir ts c h a f t . T e il I : V o n  d e r  B e s a t 

z u n g s z e i t  b is  z u r  G ro ß e n  K o a li tio n , T ü b in g e n  1 9 9 9 .

P ierenkem per, T . 1 9 9 6 : E in k o m m e n s - u n d  V e rm ö g e n s v e r te i lu n g , in :  

M o d e rn e  W ir tsc h a f ts g e s c h ic h te , h g . v o n  G . A m b ro s iu s u .a . ,  

M ü n c h e n  1 9 9 6 , 2 6 5 -2 8 8 .

R adbruch , G . 1 9 4 5 : F ü n f  M in u te n  R e c h ts p h i lo s o p h ie , in : R h e in -N e c k a r -  

Z e itu n g , H e id e lb e rg  1 2 . S e p t. 1 9 4 5 ; a u c h  in  d e r s ., G e s a m ta u s g a 

b e . R e c h ts p h i lo so p h ie I I I , h g . v o n  W . H a s s e m e r , H e id e lb e rg  

1 9 9 0 , 7 8  f . (m it  d e n  O r ig in a lp a g in ie ru n g e n ) .

R asch , W . 1 9 9 9 : G o e th e s  Ip h ig e n ie  a u f  T a u r is  a ls  D ra m a  d e r  A u to n o m ie , 

M ü n c h e n  1 9 7 9 .

R ecki, B . 1 9 9 9 : V o m  N a c h te i l d e s  N u tz e n s . W ie  K a n t  d e m  P r in z ip  d e r  

M o ra l a u f  d ie  S p u r  k o m m t, in : A u fk lä ru n g  u n d  In te rp re ta t io n . 

S tu d ie n  z u  K a n ts  P h ilo s o p h ie  u n d  ih r e m  U m k re is , h g . v o n  H .F .  

K le m m e , B . L u d w ig , M . P a u e n  u n d  W . S ta rk , W ü rz b u rg  1 9 9 9 ,  

5 7 -7 2 .

R epgen, T . 2 0 0 1 : D ie  s o z ia le  A u fg a b e  d e s  P r iv a tr e c h ts . E in e  G ru n d 

f r a g e  in  W is s e n s c h a f t u n d  K o d if ik a t io n  a m  E n d e  d e s 1 9 . J a h r 

h u n d e r ts , T ü b in g e n  2 0 0 1 .

R obesp ierre , M . 1 7 9 4 : Ü b e r d ie P r in z ip ie n d e r p o l i t is c h e n M o ra l  

(G ru n d s a tz r e d e  v o m  7 .2 .1 7 9 4 , M o n ite u r  X V II I , 4 0 I f f .) , in : G e 

s c h ic h te  in  Q u e lle n  IV , M ü n c h e n  1 9 8 1 ,  N r . 3 6 3  S . 3 9 3 .

R ousseau , J .J . 1 7 5 5 : D is c o u r s  s u r  l 'o r ig in e  e t le s  fo n d e m e n ts  d e  l 'in e -  

g a l i te  p a rm i le s h o m m e s , h g . v o n  J . S ta ro b in s k i , in : O e u v re s  

c o m p le te s  I I I , P a r is  G a ll im a rd  1 9 6 4 .



-  ders. 1 7 5 5  : S c h r if te n  z u r  K u ltu rk r i t ik . D ie  z w e i D is k u rs e  v o n  1 7 5 0

u n d  1 7 5 5 . F ra n z ö s is c h  -  D e u ts c h , H a m b u rg  1 9 6 4 ,  h ie r  6 2  -  2 6 8 .

-  ders. 1 7 6 2 : D u  c o n tr a t s o c ia l , o u  p r in c ip e s  d u  d ro i t  p o l i tiq u e , h g . v o n

R . D e ra th e , in : O e u v re s  c o m p le te s  I I I , P a r is  G a llim a rd  1 9 6 4 .

R ückert, J . 1 9 9 0 a : E n ts te h u n g  u n d  V o r lä u fe r  d e r  g e s e tz lic h e n  R e n te n 

v e r s ic h e ru n g  [v o n  1 8 8 9 ] , in : H a n d b u c h  d e r  g e s e tz l ic h e n  R e n 

te n v e r s ic h e ru n g , h g . v o n  F . R u la n d ,  N e u w ie d  1 9 9 0 , 1 -5 0 .

-  ders. 1 9 9 0 b : F o rm a lis m u s  u n d  v e rg le ic h b a re  K o n z e p te  im  1 9 . J a h rh u n 

d e r t , in : D e u tsc h e  R e c h tsw is s e n s c h a f t u n d  S ta a ts le h re  im  S p ie g e l  

d e r  i ta l ie n isc h e n  R e c h ts k u l tu r  w ä h re n d  d e r  z w e i te n  H ä lf te  d e s  1 9 .  

J a h rh u n d e r ts ,  h g . v o n  R . S c h u lz e , B e r l in  1 9 9 0 , 1 6 9 -1 7 4 .

-  ders. 1 9 9 1 : K a n t-R e z e p t io n  in  ju r is t is c h e r u n d  p o l i t is c h e r T h e o r ie

(N a tu r r e c h t , R e c h tsp h i lo s o p h ie , S ta a ts le h re , P o li t ik ) d e s 1 9 .  

J a h rh u n d e r ts , in : J o h n  L o c k e  u n d /a n d  Im m a n u e l K a n t . H is to r i 

s c h e R e z e p t io n u n d  g e g e n w ä r t ig e R e le v a n z , h g . v o n M .P .  

T h o m p so n ,  B e r lin  1 9 9 1 , 1 4 4 -2 1 5 .

-  ders. 1 9 9 7 : Z u r  L e g it im a t io n  d e r  V e r tr a g s f r e ih e i t im  1 9 . J a h rh u n 

d e r t , in : N a tu r r e c h t im  1 9 . J a h rh u n d e r t . . . , h g . v o n  D ie th e lm  

K lip p e l,  G o ld b a c h  1 9 9 7 , 1 3 5 -1 8 3 .

-  ders. 1 9 9 8 : 1 5 0  J a h re  P a u ls k ir c h e n v e r f a s s u n g : V is io n  u n d  W irk 

l ic h k e i t , in : 1 5 0  J a h re  P a u lsk ir c h e n v e r f a s s u n g  -  D e r  la n g e  W e g  

z u m  R e c h ts s ta a t , h g . v o m  D t. R ic h te rb u n d , F ra n k fu r t a .M . 

1 9 9 8 , 1 1 -1 6 .

-  ders. 1 9 9 9 a : V e r fa s s u n g e n  u n d  V e r tra g s f re ih e i t , in : G e s e l ls c h a f t li 

c h e  F re ih e i t  u n d  v e r t r a g lic h e  B in d u n g  in  R e c h tsg e s c h ic h te  u n d  

P h ilo so p h ie ,  h g . v o n  J .-F . K e rv e g a n  u n d  H . M o h n h a u p t, F ra n k 

fu r t  a .M . 1 9 9 9 , 1 6 5 -1 9 9 .

-  ders. 1 9 9 9 b : W e im a rs  V e r fa s s u n g  z u m  G e d e n k e n , in : R e c h ts h is to r i 

s c h e s  J o u rn a l 1 8  (1 9 9 9 )  2 1 5 -2 4 4 .

-  ders. 2 0 0 3 a : D a s B G B  u n d  s e in e  P r in z ip ie n : A u fg a b e , L ö s u n g , E r 

fo lg , in : H is to r is c h -k r i t is c h e r  K o m m e n ta r  z u m  B G B , h g . v o n  M .  

S c h m o e c k e l , J . R ü c k e r t  u n d  R . Z im m e rm a n n , B d . 1 : A llg e m e in e r  

T e il . § §  1 -2 4 2 ,  T ü b in g e n  2 0 0 3 , 3 4 -1 2 2 .

-  ders. 2 0 0 3 b : D a s B ü rg e r lic h e  G e s e tz b u c h  - e in  G e s e tz b u c h  o h n e

C h a n c e ? , in : J u r is te n z e i tu n g  5 8  (T ü b in g e n  2 0 0 3 )  7 4 9 -7 6 0 .



- ders. 2 0 0 6 : „ S o z ia ls ta a ts p r in z ip “ . N e u e r M u t in  a l te n  F ra g e n , in :  

D e r  G e s ta l tu n g s a n s p ru c h  d e r  W is s e n s c h a f t : G e g e n s tä n d e , M e 

th o d e n , Z ie le  -  A n n ä h e ru n g e n  a n  d ie  Z e it z w is c h e n  1 9 6 5  u n d  

1 9 8 5 , h g . v o n  K . A c h a m , K .W . N ö r r  u . B . S c h e fo ld , S tu t tg a r t  

2 0 0 6 ,  6 4 3 -7 1 7 .

Sachsensp iegel 1 9 8 4 : E ik e  v o n  R e p g o w , D e r  S a c h s e n s p ie g e l , h g . v o n  

C . S c h o t t , Z ü r ic h  1 9 8 4 , 2 . A . 1 9 9 1 .

Savigny , F .C . v o n  1 8 4 0 : S y s te m  d e s h e u t ig e n  R ö m is c h e n  R e c h ts I ,  

B e r l in  1 8 4 0 ,  N D  1 9 8 1 .

Schefczyk , M . 2 0 0 3 : U m v e r te i lu n g  a ls  L e g i tim a t io n s p ro b le m , F re ib u rg /  

B r . 2 0 0 3 .

Scho tt, R . 1 9 2 9 : E u ro p ä isc h e s A rb e i ts v e r tr a g s r e c h t . . . , 2 . T e il [m it  

R u ß la n d  d u rc h  R . M a u ra c h ] , h g . v o n  R . S c h o t t , M a rb u rg  1 9 2 9 .

Schw ab , D . 1 9 9 3 : W e r te w a n d e l  u n d  F a m il ie n re c h t , H a n n o v e r 1 9 9 3 .

S im itis , S . 1 9 8 9 : D ie  L o i L e  C h a p e l ie r . B e m e rk u n g e n  z u r G e s c h ic h te  

u n d  m ö g lic h e n  W ie d e re n td e c k u n g  d e s  In d iv id u u m s , in : K r it is c h e  

J u s t iz  2 2 (1 9 8 8 )  1 5 7 -1 7 5 .

Sm ith , A . 1 7 7 6  : A  In q u iry  in  to  th e  N a tu re  a n d  th e  C a u s e s  o f  th e  W e a lth  

o f  N a tio n s ,  d t . Ü b e rs e tz u n g  v o n  H . R e c k te n w a ld , M ü n c h e n  1 9 7 8 .

Sozia l 1 9 9 5 : S o z ia l ; d a s  S o z ia le , in : H is to r is c h e s  W ö r te rb u c h  d e r  P h ilo 

s o p h ie , B d . 9 , 1 9 9 5 , S p . 1 1 1 3 -1 1 2 1  (R e d .) .

S te in , L . v . 1 8 6 6 : D ie  V e rw a ltu n g le h re , T e il 2 : D ie  L e h re  v o n  d e r  In 

n e rn  V e rw a ltu n g ,  S tu ttg a r t 1 8 6 6 ,  N D  A a le n  1 9 6 2 .

W im m el, A . 2 0 0 3 : S in d  s o z ia lp o l i tis c h e In te rv e n t io n e n a u s l ib e ra le r  

P e r s p e k t iv e  w e r tv o l l?  T h e s e n  z u m  S p a n n u n g s v e rh ä l tn is  v o n  p e r 

s ö n l ic h e r F re ih e i t u n d  s o z ia le r S ic h e rh e it in  m o d e rn e n  W o h l 

f a h r ts s ta a te n ,  in : Z e its c h r i f t  fü r  P o lit ik  5 0  (2 0 0 3 )  5 3 -7 3 .



J o a c h im  R ü c k e r t

1 9 4 5 g e b . in  P ö ttm e s /O b e rb a y e m ,  a u fg e w a c h s e n  in  M ü n c h e n ,  

a b  1 9 5 8  in  H a n n o v e r

1 9 6 4 -6 8 A b itu r ,  S tu d iu m  d e r  J u r is p ru d e n z , d a n e b e n  d e r  G e s c h ic h te  

u n d  P h ilo s o p h ie  in  B e rl in  (F U ), T ü b in g e n  u n d  M ü n c h e n ,  

1 9 6 8 E rs te s  ju r . S ta a ts e x a m e n  in  M ü n c h e n , 1 9 6 9  H e ira t  

1 9 7 0  H o c h s c h u le  fü r  V e rw a ltu n g s w is s e n s c h a f te n  in  S p e y e r

1 9 7 2  P ro m o tio n  in  M ü n c h e n  b e i S te n  G a g n e r

1 9 7 3  Z w e ite s  ju r .S ta a ts e x a m e n  in  M ü n c h e n

1 9 8 2 H a b ili ta tio n  in  M ü n c h e n  fü r  B ü rg e r l ic h e s  R e c h t , D e u ts c h e  

R e c h ts g e s c h ic h te ,  N e u e re  P r iv a tr e c h ts g e s c h ic h te  u n d  

R e c h ts p h i lo s o p h ie ; H e is e n b e rg -S tip e n d ia t

1 9 8 5 -9 3 o .P ro f . fü r  Z iv il r e c h t  u n d  R e c h ts g e s c h ic h te  in  H a n n o v e r

1 9 9 3 S tif tu n g s p ro fe s s u r  fü r  J u r is tis c h e  Z e itg e s c h ic h te  in  

F ra n k fu rt  a .M ., 1 9 9 8  o .P ro f . fü r  N e u e re  R e c h ts g e s c h ic h te ,  

J u r is tis c h e  Z e itg e s c h ic h te ,  Z iv i lr e c h t  u n d  R e c h ts p h i lo s o p h ie ; 

M itg l ie d  d e s  L e itu n g s g re m iu m s  d e r  In te rn a t io n a l M a x -  

P la n c k -R e s e a rc h -S c h o o l fo r  C o m p a ra t iv e  L e g a l H is to ry , d e r  

F ra n k fu r te r  W is s e n s c h a f t l ic h e n  G e s e l ls c h a f t , d e s  A rb e its k re is e s  

fü r  m o d e rn e  S o z ia lg e s c h ic h te  e .V .,  d e s  W is s . B e ir a ts  d e s  

F ri tz -B a u e r - In s ti tu ts

B uchverö ffen tlichungen: A .L .R e y s c h e r s L e b e n u n d R e c h ts th e o r ie . 1 8 0 2 -1 8 8 0 , 1 9 7 4 ;  

B e tr ie b lic h e  A rb e ite ra u s s c h ü s s e  in  D e u ts c h la n d , G ro ß b r i ta n n ie n  u n d  F ra n k re ic h  im  s p ä te n  

1 9 . u n d  f rü h e n  2 0 . J a h rh u n d e r t , 1 9 7 9  (m it W . F r ie d r ic h ) ; Id e a lis m u s , J u r is p ru d e n z  u n d  

P o lit ik  b e i F rie d ric h  C a rl v o n  S a v ig n y , 1 9 8 4 ; A u to n o m ie  d e s  R e c h ts  in  r e c h ts h is to r is c h e r  

P e rs p e k t iv e , 1 9 8 8 ; P h ilip p  L o tm a r , S c h r if te n  z u  A rb e i ts r e c h t , Z iv i lr e c h t u n d  R e c h ts p h i lo 

s o p h ie , 1 9 9 2 ; B e s c h re ib e n d e B ib l io g ra p h ie z u r G e s c h ic h te d e s A rb e i ts re c h ts u n d  d e r  

S o z ia lp o l i t ik  n a c h  1 9 4 5 , 1 9 9 6 ; F ä lle  u n d  F a lle n  in  d e r  n e u e re n  M e th o d ik  d e s  Z iv i lr e c h ts  

s e i t  S a v ig n y , 1 9 9 7  (H g . u n d  M ita u to r ) ;  N ie d e r s ä c h s is c h e  J u r is te n  (m it  J . V o rtm a n n )  2 0 0 3 .  

H erausgeber  d e r  S a v ig n y a n a , M ithrsg , d e r  Z e its c h r i f t d e r  S a v ig n y -S t if tu n g  fü r  R e c h ts 

g e s c h ic h te , d e s  H is to r is c h -K r it is c h e n  K o m m e n ta rs  z u m  B G B  (2 0 0 3 f f .) , d e r  F u n d a m e n ta  

J u r id ic a  (1 9 8 5 ff .) ,  d e r  B e itr ä g e  z u r  R e c h ts g e s c h ic h te  d e s  2 0 . J a h rh u n d e r ts  (1 9 9 6 f f .)
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Platon, Aristoteles und die neoklassische politische 
Philosophie der Gegenwart
V on  H e nn ing  O ttm an n

2 0 0 5 , Band 33,47 s., brosch., 18,- €, ISBN 3-8329-1358-0

D ie U n te rsu ch un g  w e is t d ie H a u p tu n te rsch ie d e n a ch , d ie  

zw isch e n  d e n  p o litis ch e n  P h iloso ph ien  d e s  P la ton  u n d  d es  

A ris to te le s b e s te h e n . D e r V e rg le ich d ien t d e r B eu rte ilu ng  

d e r u n te rsch ie d lich en Z ie le d e r n e o-a ris to te lisch en u n d  

n e o -p la to n isch e n p o litis ch e n P h ilo so p h ie d e r G e ge n w a rt, 

w ie  s ie  m it d e n  N a m e n  A re n d t, S te m b e rg e r, R itte r, S tra u ss  

o d e r  V o eg e lin  ve rb u nd e n  is t.

Wahrheit im Recht
Z u  P ro b le m atike n  u n d  L eg itim itä t  e ine r  frag w ürd ig en  D e nk fo rm  

V on  P ro f. D r. U lfrid  N e um a nn

2004, Band 32, 64 S., brosch., 19,-€, ISBN 3-8329-0910-9

S o llte  W a hrhe it, w ie  fo rm u lie rt w o rde n  is t, w irk lich  d ie  „E r

find u ng  e in e s  L üg ne rs "  se in , so  lä g e  a u f  d e r R e d e  vo n  W a hr

h e it im  R e ch t e ine  d o p p e lte  m ora lisch e  H ypo th ek . D ie  A rb e it  

ve rsu ch t, d ie  F ra g e  n a ch  d e r B e re ch tig u n g  vo n  W a h rh e itsa n 

sp rüch e n  im  R e ch t so w o h l e rken n tn is the o re tisch  a ls  a uch  in  

H in b lick a u f ih re p ra k tisch e B e de u tun g zu b e an tw o rte n . 

W ä h re n d d ie th eo re tisch e A na lyse d ie U n h a ltb a rke it d e r  

T he o rie  d e r „e inz ig  r ich tig en E n tsch e id un g " (D w o rk in ) b e 

s tä tig t, e rg ib t s ich  a u f d e r E b e n e  d e r F u n ktio n sa n a lyse  e in  

d iffe re n z ie rte s  B ild .

In fo rm ie re n  S ie  s ich  im  In te rne t u n te r 

w w w .n o m o s .d e  ü b e r  d ie  frü h e r  e rsch ie n e n e n  u n d  

n o ch  ve rfü g b a re n  B ä n d e  d ie se r  S ch rifte n re ih e .

Nomos
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Der Jurist in der Zeitgeschichte
V on  C le m en s  Ja b lo ne r

2004, Band 31,30 S., brosch., 1 5 ,-  € ,

ISBN 3-8329-0433-6

D ie  S ch rift is t e in  E rfa h ru ng sb e rich t a u s  

d e r la n g jä h rig e n  P rax is  d e s  A u to rs  in  d e r 

ö s te rre ich isch e n H is to rike rko m m iss io n  

u n d se tz t e in e n S ch w e rpu n k t a u f d e n  

Ju ris te n  a ls  A k te u r  d e r  Z e itg e sch ich te .

Clausewitz*  Theorie des Krieges
V o n  P ro f. D r. H e rfr ied  M ün k le r, H um bo ld t-  

U n ive rs itä t B e rlin

2003, Band 30,28 S., brosch., 14,- €,

ISBN 3-8329-0163-9

C la u se w itz g eh ö rt zu d e n v ie l z itie rte n , 

a b e r w e n ig  g e le se n e n A u to re n . D ie vo n  

ihm  g ep räg te  W e n d u n g , d e r K rie g  se i d ie  

F o rtse tzu n g  d e r P o litik m it a n d e re n M it

te ln , w ird  h e u te  zu m e is t a ls  In b e g riff d e s  

p reu ß isch -d e u tsch e n M ilita rism u s ve r

s ta n d e n . D ie A use in a n d e rse tzu ng m it 

C la u se w itz u n d se in e r T h eo rie  g ilt in  d e r  

R e g e l a ls B esch ä ftigu ng m it e in e r ve r

g a n g e n e n E p och e . D e r C la u se w itzsch e n  

T he o rie w ird  je d o ch n a ch w ie  vo r a u ch  

a n a ly tisch e  K ra ft zu m  V e rs tä n d n is  g e g e n 

w ä rtig e r E n tw ick lu n g e n  a tte s tie rt.

Rechtsphilosophie 
unter der Diktatur
D re i B e isp ie le  d e u tsch en  R e ch tsd e nke n s  

w ä hren d  d e s  Z w e ite n  W e ltk rieg s

V o n  P e te r L an da u

2002, Band 29,32 S., brosch., 12,- €,

ISBN 3-7890-7723-2

D ie  S tu d ie  ve rg le ich t d re i re ch tsp h ilo so 

p h isch o rie n tie rte V e rö ffen tlich u ng en  

b e d eu te nd e r d e u tsch e r R e ch tsw issen 

sch a ftle r a u s d e r Z e it d e s  Z w e ite n  W e lt

k rie g s , F ra nz  W ie a cke r, C a rl S ch m itt u n d  

E rik  W o lf. D e r  V e rg le ich  d e r A u to ren  w ird  

u n te r  d e m  G e s ich tsp u nk t  vo rge n om m e n ,  

o b  se in e rze it K ritik a n d e r D ik ta tu r m it 

M a ß s tä b e n re ch tsp h ilo so p h isch e n D e n 

ke n s  vo n  d e u tsch e n R e ch ts le h re rn  g e äu 

ß e rt w u rd e .

Die Bedeutung der Rechts
philosophie für das Strafrecht 
V on  K ris tia n  K ü h l

2 00 7, Band 28,56 S., brosch., 7 5 ,-  € , 

ISBN 3-7890-7267-2

In fo rm ie ren  S ie  s ich  im  In te rne t u n te r 

w w w .n o m o s .d e  ü be r  d ie  frü h e r  e rsch ie ne n en  u n d  

n o ch  ve rfü g b a re n  B ä n d e  d ie se r S ch rifte n re ih e .

Nomos
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