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Paul Finkelman

Introduction

The Congress, the Cioill War, and the Making
of Modern America

HE Civin WAR remains the central moment of American history.

The ordeal by fire kept the Union together at the cost of some 630,000
deaths by bullets, disease, exposure, and the horrid conditions in both United
States and Confederate prisoner of war camps. It was not merely America’s
bloodiest war, but as bloody as all other American wars combined. Wounded
and maimed veterans came home bearing the outward scars of battle and
carrying inner scars.

Our memory of the Civil War is mostly about warfare and battles, the
carnage made glorious and meaningful by emancipation. Certainly the cen-
tral meaning of the war is national unity and national freedom, followed by
a critical (although incomplete) restructuring of the Constitution and the na-
ture of the national government. But as the essays in this volume show, the
war changed the nation in other ways as well. Indeed, beyond emancipa-
tion and the constitutional changes of the Thirteenth, Fourteenth, and Fif-
teenth amendments, the war permanently altered the American nation. The
war forced Congress to expand the size of the government beyond anything
imaginable before 1861. At the same time, the absence of senators and rep-
resentatives from most of the slave states enabled Congress to pass legisla-
tion that allowed for internal improvements, expanded foreign policy
Initiatives, stimulated western settlement, and supported the general welfare
of the nation. Southerners had blocked such laws, arguing that they helped
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the North and the free states, threatened slavery, harmed the South, or
overly expanded the national government.

The war effort fundamentally and permanently changed the nation in
many ways. About two million Northern men served in the United States
Army and Navy during the war.! These men constituted about 10 percent
of the entire population of the North. The absence of so many men natu-
rally affected day-to-day life, as did the more than 300,000 Northern men
who died while in the military. Recruitment of troops also affected the home
front, the nation, and the future of the nation. Initially the United States
Army was made up of members of state militias, who were mobilized at the
very beginning of the war, after a proclamation from President Lincoln.?
After the Confederate attack on Fort Sumter, Lincoln called for 75,000
troops, thinking this would be sufficient to suppress the rebellion. But the
war lasted longer and was more costly than anyone could imagine. By mid-
1862 the United States had suffered more than 75,000 casualties (killed,
wounded, captured, or missing). In the Militia Act of 1862, Congress opened
military service to African American men,’ reversing seven decades of dis-
crimination and ultimately paving the way for black suffrage on the same
basis as whites. Its immediate consequence was to alter Northern society,
especially in black communities, as tens of thousands of African American
men enlisted.

The recruitment and movement of troops affected daily life in many
places. As Guy Gugliotta notes, “Housing in wartime Washington was at a
premium.” Living conditions were crowded and stressful. “Civility” had all
but disappeared as people “routinely dumped garbage in the vacant lot[s]”
and unruly children threw rocks at windows. The nation’s capital was filled
with civil servants, politicians, contractors, fugitive slaves, tens of thousands
of soldiers, and all manner of other people. In the summer of 1862 Congress
ended slavery in the District of Columbia, which dramatically altered

'At least 300,000 Union servicemen were Southerners, including about 150,000 former
slaves.

?Abraham Lincoln, “Proclamation Calling Militia and Convening Congress (Apr. 15,
1861),” in Roy P. Basler ed., The Collected Works of Abraham Lincoln, g vols. (New Brunswick,
NJ., 1953-55), 4:331.

3“Act to Amend the Act Calling Forth the Militia to Execute the Laws of the Union,
Suppress Insurrections, and Repel Invasions, Approved February Twenty-Eight,
Seventeen Hundred and Ninety-Five, and Acts Amendatory Thereof, and for Other
Purposes [Militia Act of 1862],” Act of July 17, 1862, 12 Stat. 597 (1863).
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social life in the capital.* Congress later provided civil rights protections for
former slaves and began to provide them with schools and other benefits of
freedom.”

In March 1863 Congress more dramatically altered American culture
and society by establishing the nation’s first system of military conscription.®
This law gave vast powers to the national government. Ironically, the se-
cessionists claimed that a powerful national government threatened their
way of life and states’ rights, but their acts of secession and treason facili-
tated and necessitated the enhancement of national power. Even more ironic,
the Confederacy had implemented conscription in April 1862, thus for more
than a year the Confederate government had more power than the United
States government.” Conscription was a major change in American policy
and national culture. Military service was no longer tied to patriotism and
a desire to serve the nation. It was now becoming mandatory. In her essay
“Conscription and the Consolidation of Federal Power during the Civil
War,” Jennifer L. Weber outlines the mechanics of conscription, noting that
the law “resulted in a tectonic shift in the relationship between federal and
state governments and between the nation and its people.” Indeed, much of
this book tracks this theme, as we see the exigencies of war giving Congress
powers it never would have imagined using before the war.

Similarly, the sheer magnitude of the war—the expense in blood and
treasure—forced other changes. The war effort required a vast industrial
expansion—the war transformed the nation from one that was overwhelm-
ingly agricultural to one that was increasingly industrial. While there were
factories and some industry in the North before 1861, the war was the en-
gine that truly brought the Industrial Revolution to the United States. In

#An Act for the Release of Certain Persons Held to Service or Labor in the District of
Columbia,” Act of Apr. 16, 1862, 12 Stat. §76 (1863). See Kate Masur, An Example for All the
Land: Emancipation and the Struggle over Equality in Washington, D.C. (Chapel Hill, N.C., 2010).

3See Paul Finkelman, “The Summer of *62: Congress, Slavery, and a Revolution in
Federal Law,” in Paul Finkelman and Donald R. Kennon, eds., Congress and the People’s
Contest: The Conduct of the Civil War (Athens, Ohio, 2017).

6“An Act for Enrolling and Calling Out the National Forces, and for Other Purposes
[The Enrollment Act],” Act of Mar. g, 1863, 12 Stat. 731 (1863).

"Act of Apr. 16, 1862, Statutes at Large of the Provisional Government of the Confederate States of
America, 13t sess., chap. g1, pp. 29-92; William Alan Blair, Virginia’s Private War: Feeding Body
and Soul in the Confederacy, 1861-1865 (New York, 1998). See also Susanna Michele Lee,
“Twenty-Slave Law,” in Virginia Foundation for the Humanities, Encyclopedia Virginia,
May 31, 2012, http://www.EncyclopediaVirginia.org/ Twenty-Slave_Law.
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addition to the obvious expansion of the production of military hardware,
the nation had to produce vast quantities of preserved and canned food,
boots, uniforms, bugles, drums, saddles and reins, and other equipment and
accoutrements. Nonmilitary industrial production that was used for the war
effort, such as rails for train tracks, engines for trains, and wire for telegraph
lines, further changed and modernized the nation by creating new jobs, new
factories, investments, and profits.

Similarly, the war cost money. Paying for the war was enormously com-
plicated, as Jenny Bourne shows in “’To Slip the Surly Bonds of States’ Rights
and Form a More Perfect (Financial) Union: One Legacy of the Thirty-
Seventh Congress.” Among other things, the war led Congress to pass the
nation’s first income tax and to print paper money for the first time since
the Revolution. As Bourne notes: “Congress resorted to innovative schemes,
including the first-ever income tax, widespread use of fiat money issued via
newly created national banks, massive amounts of government borrowing,
and debt sold directly to the public.” The war allowed Congress to remake
the national economy, in part because of necessity. Secession also made it
possible. With the demise of the Bank of the United States in the 1830s, op-
position to national economic policy—and even a national currency—had
been a mantra of the Democratic Party, which usually controlled Congress
and the White House in this period.® But with the absence of Southern states’
rights legislators and the resulting huge Republican majority in Congress,
nationalizing economic legislation was possible. The nation now had paper
currency—greenbacks—that was backed not by gold or silver but by only
the full faith and credit of the United States. Today we take such currency
for granted, as we spend and receive Federal Reserve notes. But in 1862 and
1865 the laws creating this currency—the Legal Tender Acts—were
revolutionary,’ and we still live under the currency regime they helped create.

#The only exception to control of the White House was the four years of the Taylor—
Fillmore presidencies (1849-53) and the first month of William Henry Harrison’s
presidency in 1841. Harrison’s successor, John Tyler, was a states’ rights slaveholder from
Virginia and a lifelong Democrat who generally opposed Whig economic policies.

9“An Act to Authorize the Issue of United States Notes, for the Redemption or Funding
Thereof, and for Funding the Floating Debt of the United States [First Legal Tender
Act],” Act of Feb. 25, 1862, 12 Stat. 345 (1863); “An Act to Authorize an Additional Issue of
United States Notes, and for Other Purpose,” Act of July 11, 1862, 12 Stat. 532 (1863); and
“An Act to Provide Ways and Means for Support of the Government,” Act of Mar. g, 1863,
12 Stat. 709 (1863).



Introduction 5

In 1862 Congress created the Internal Revenue Service, and of course
we live under that regime as well.'” We live under a tax system created by
the war.

The military’s insatiable appetite for manpower, the use of greenbacks
as a national currency, and the general expansion of the federal government
in Washington led to another dramatic change in national culture: the em-
ployment of women. The diversion of more than two million men into the
military forced Americans to rethink gender roles, and pointed the way
toward a postwar world where women would be working outside their homes
as never before. All of the war production affected the labor market and who
worked. For the first time in American history the federal government hired
women in large numbers, as Daniel W. Stowell explains in “Abraham Lin-
coln and ‘Government Girls” in Wartime Washington.” The “employment
of female clerical workers in the federal government dates to the fall of 1861,
when Francis E. Spinner, treasurer of the United States, began to employ
women to cut and count treasury notes.” As Stowell tells us, Spinner was
appalled to find healthy young men cutting newly printed sheets of currency
into individual bills. Spinner believed “these young men should have mus-
kets instead of shears placed in their hands,” and with these men fighting
the Confederates, Spinner would hire women (at lower wages) to do what,
to nineteenth-century men, appeared to be women’s work—cutting things
with shears. After the war, the nation realized that this single move led to a
permanent change in the American labor market. Women could now be em-
ployed as clerks for the government. Paid less than men, women neverthe-
less realized that wielding scissors and working for the Treasury Department
put food on their tables, allowed them to make an important and meaning-
tul contribution to the war effort, and put more soldiers in the field to de-
feat the Southern traitors. It also set the stage for a far greater expansion of
women workers after the war.

Legislation passed during the war for nonmilitary purposes promised to
further alter Northern society. During the war, Congress passed a plethora
of laws that reshaped the nation but had nothing to do with the military.!!

0¢An Act to Provide Internal Revenue to Support the Government and to Pay Interest
on the Public Debt,” Act of July 1, 1862, 12 Stat. 432 (1863).
See Finkelman, “The Summer of *62.”
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Thus, Congress created the Department of Agriculture,'? passed the Home-
stead Act,'® upgraded public education in the District of Columbia,'* and
passed laws for the creation of the transcontinental railroad" and land-grant
colleges.'

While the war slowed down America’s relentless westward expansion, it
also stimulated it. The Pacific Railroad Act promised that those who moved
west would be increasingly less isolated from their families and friends in
the East, and the goods they grew, raised, mined, and produced would be
more likely to reach favorable markets. The Land-Grant College Act, as
Peter Wallenstein explains, also tied the East to the West during the war. By
allocating western lands to provide money for eastern (and in the future,
western) public colleges, the law gave easterners a reason to support west-
ern settlement. The new colleges would benefit the whole nation.

The West had of course always been a place of warfare. Before the Civil
War the main occupation of the army had been to threaten or fight Indi-
ans, to force them to move farther west, and sometimes to protect them
(however briefly) from overreaching white settlers. With the Civil War rag-
ing, the government had fewer resources to support a frontier army and less
need. Thus, during the war, the United States was certainly not pushing
for western migration or an aggressive policy toward Indians. But, as my
own chapter on the Dakota War in Minnesota shows, white-Indian rela-
tions did not come to a standstill during the Civil War. The brief war ended
in defeat for the Dakota and a forced migration out of Minnesota. After
the war the military sought to execute more than oo Dakota soldiers in a

124An Act to Establish a Department of Agriculture,” Act of May 15, 1862, 12 Stat. 387
(1863).

13€An Act to Secure Homesteads to Actual Settlers on the Public Domain [The
Homestead Act],” Act of May 20, 1862, 12 Stat. 392 (1863).

4“An Act to Provide for the Public Instruction of Youth in Primary Schools
throughout the County of Washington, in the District of Columbia, without the Limits of
the Cities of Washington and Georgetown,” Act of May 20, 1862, 12 Stat. 394 (1863). It is
worth noting that only North Carolina had even a rudimentary system of public schools in
the South.

1%“An Act to Aid in the Construction of a Railroad and Telegraph Line from the
Missouri River to the Pacific Ocean, and to Secure to the Government the Use of the
Same for Postal, Military, and Other Purposes [ The Pacific Railroad Act],” Act of July 1,
1862, 12 Stat. 489 (1863).

16€An Act Donating Public Lands to the Several States and Territories Which May
Provide Colleges for the Benefit of Agriculture and Mechanic Arts [ The Morrill Land-
Grant College Act],” Act of July 2, 1862, 12 Stat. 503 (1863).



Introduction 7

grotesque attempt at racist vengeance. Lincoln commuted (and effectively
pardoned) 87 percent of those sentenced to die, just as he reprieved count-
less soldiers sentenced to the firing squad for failing to stay awake on guard
duty, succumbing to their fears in battle, or believing, in an almost pre-
modern view of military service, that they needed to return home for the
funeral of a parent. The Dakota War was a reminder, in the middle of the
War for the Union, that on the home front racism and oppression of Indi-
ans remained common and palpable. It is also a reminder of Lincoln’s abil-
ity, in the midst of the awful carnage of the war, to prevent unnecessary
killing wherever he could. Finally, the trials after the war and Lincoln’s
willingness to prevent the vast majority of the proposed executions, pointed
to an age when the law of war would become part of military and political
policy.

Emblematic of how the war changed the nation and the home front
are the last two essays in this book. Jean H. Baker takes us into the Executive
Mansion—what today we call the White House. Here the war and the
home front intersected every day, all day long. President Lincoln lived his
life, struggled with marriage and family issues, and tried to raise one young
son and guide another who was on the cusp of adulthood. He also faced the
war, every day, every night. As Baker writes: ““The White House, with its
multiple functions as a family residence, an executive office, and the loca-
tion of endless ceremonies and rituals, complicated the sixteenth president’s
tenure in many, not always positive, ways.” Lincoln met dignitaries, gener-
als, and individual citizens in the White House. He invited Frederick Dou-
glass to discuss policy with him, thus rewriting the rules of racial etiquette
in America, as a president sought the advice of a black man. He considered
political strategy and military strategy. He slept, often fitfully, worrying about
the carnage of the war and the future of a nation “dedicated to the proposi-
tion that all men are created equal.” It was there he drafted the Emancipation
Proclamation, to finally end slavery, and promised the nation a new birth
of freedom.

Just as Lincoln drafted the language of liberty and freedom at his home—
the White House—during the war, Congress helped provide a symbolic
message of freedom to the nation through the architecture of the Capitol.
As Guy Gugliotta teaches us in this volume, with most Southerners no
longer in Congress, the Capitol dome could now be completed. In the 1850s,
Southerners in Congress had prevented the design of the iconic statue
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“Freedom—a gorgeous, wraithlike figure wearing a ‘liberty cap,’” sitting on
top of the building. Powerful Southerners in Congress backed former Sena-
tor Jefferson Davis of Mississippi, who, as secretary of war, was able to
prevent the national government from crowning Congress with an icon of
“freedom” and a “liberty cap,” because the cap was a cultural condemna-
tion of slavery. He pushed for a new design of Freedom that Congress accepted,
but the proslavery Buchanan administration and the Southern Democrats
in Congress still prevented completion of the dome. But in 1861 Davis had
embraced treason as the president of the Confederacy. Although he was a
graduate of West Point, Davis had ordered his troops to fire on the United
States Army at Fort Sumter and continued to make war on his former
comrades-in-arms. But he could no longer stop the nation from embracing
freedom with an icon to liberty at the top of Congress.

Thus, as Guy Gugliotta notes in his chapter, the symbol of the home front
finally sat atop the Capitol dome in 1863—"a robust nineteen-foot Indian
princess—Roman goddess with a buckskin skirt, classical drapery above the
waist, European features, and a bird purporting to be an American eagle
sitting on her head with its mouth open.” The statue, called Freedom Tri-
umphant in War and Peace, was “bolted in place atop the Capitol dome during
the depths of the Civil War.”

The message was clear: the American nation, backed by the Emancipation
Proclamation, now stood for freedom. This freedom was being implemented
by a gigantic army that included former slaves, free black volunteers, and con-
scripted whites, all paid in greenbacks. The war had permanently changed
the nation, and these changes in turn made a victory for Freedom possible.
As we know, in hindsight, it was an incomplete and imperfect victory, but it
still brought the nation many steps closer to the “new birth of freedom”
Lincoln promised in the Gettysburg Address.



Jennifer L. Weber

Conscription and the Consolidation

of Federal Power during the Civil War

IN MarcH 1869, an increasingly desperate Union Congress passed a
new law called the Enrollment Act to encourage more men to volunteer
for military service. In theory, it was a carrot-and-stick sort of arrangement:
enlist honorably and receive a healthy incentive for doing so, or undergo the
shameful act of being drafted and pass on any bonus. In practice, the
arrangement was more complicated because of the various legal options it
provided for men to avoid service altogether. And, as it turned out, the law
had far-reaching consequences for Americans. The bland legal language of
the Enrollment Act belied the changes that it set in motion, changes that
resulted in a tectonic shift in the relationship between federal and state
governments and between the nation and its people. The transformation
that Americans experienced as a result of the draft act fell into three cate-
gories: who would raise troops, the degree to which federal government
could use coercion, and the ability of the federal government to gather and
keep information on its citizenry.!

The United States Army had a mere 16,000 members as of 1860, and they
were spread widely across the West. About a third of the officers, along with
a handful of enlisted men, resigned to join the Confederacy. Clearly, the
Union army did not have the manpower to bring the rebels in line. The day

“An Act for Enrolling and Calling Out the National Forces, and for Other Purposes,”
1863, 37th Cong., 3d sess., S.Misc.Doc. 41 (hereafter referred to as the Enrollment Act).
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after the Confederates took Fort Sumter, President Abraham Lincoln issued
a proclamation asking for 75,000 militiamen to suppress them. In the early
days of the conflict, war fever gripped the North, and so many men volun-
teered that the states in charge of enlisting them turned them away. Rebels
and Yankees alike predicted the war would last a mere ninety days. South
Carolina Senator James Chesnut had offered to drink all the blood that
would be spilled, and Southerners assured each other that “a lady’s thimble
will hold all the blood that will be shed.” In the North, loyal men continued
to step forward enthusiastically well after ninety days had come and gone.
For the next year or so, volunteers—the term “militiaman” had been rap-
idly replaced—were rewarded for their efforts with a hundred-dollar bounty
payable upon their being mustered out at the end of their three-year term.
Northern recruitment efforts hummed along until the spring of 1862, when
enlistments started to drop off.?

Over the course of that season, two great realizations seeped into the
Northern consciousness. First, Americans began to understand that many,
many men would die in the war. The Battle of Shiloh in early April was
the deadliest fighting ever seen on the continent to that time, and it helped
drive the point home. Seven Pines at the end of May, the biggest fight yet in
the East, seconded the notion. The sobering reality of war withered many
young men’s visions that the war would be exciting, a lark. Second, the
people of the North came to realize that not only would the war be bloody,
but it would also be long. Robert E. Lee in particular was responsible for
this somber new reality. Before his appointment on June 1 to command
the Army of Northern Virginia, Americans could still believe they would
win the war in rather short order. His rapid string of successes in the spring
and summer of 1862 forced Northerners to come to terms with a far more
grinding war than they had expected. As these two truths settled around
the shoulders of Union loyalists like one of Lincoln’s shawls, even patrio-
tism shriveled as a motivation to join the ranks. As ideological reasons to
enlist vanished, practical reasons not to serve grew. The army could not
pay its men on time. The federal government shuttered all its recruiting of-
fices and sold the public property that went with them. Secretary of War

’Herman Hattaway and Archer Jones, How the North Won: A Military History of the Civil
War (Urbana, 111, 1983), p. 10; Roy P. Basler, ed., The Collected Works of Abraham Lincoln,
g vols. (New Brunswick, N.J., 1953-55), 4:331-32; E. Merton Coulter, The Confederate States
of America, 1861-186%5: A History of the South (Baton Rouge, La., 1950), p. 15.
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Edwin Stanton said they were too expensive to maintain. Besides, the pub-
lic was so flush with recent victories that the ranks would easily be refilled.
Two months later, in mid-June, he was begging governors for troops.*

On July 1, just as Union Major General George McClellan was wilting
before Lee’s army at the Seven Days Battles, Lincoln issued a call for 300,000
three-year men. As had been the case to this point in the war, states had
the constitutional responsibility to raise troops. The men were considered
citizen-soldiers rather than part of the permanent army, which remained a
separate entity, and volunteer regiments were designated by state. The gov-
ernor usually appointed regimental commanders—a political boon since the
posts offered more opportunity for patronage—though in some instances
soldiers would elect their own officers. These units were under state control
and subject to the laws of the state militia until they were mustered into fed-
eral service.!

The president hoped that pride and patriotism were still powerful enough
to replenish the army, a hope articulated in a song that would become
famous, “We Are Coming, Father Abraham, 300,000 More.” Reality over-
rode the optimism of the title. Men were dribbling into recruiting offices,
not flooding them. Support for the war softened with each of the keen blows
the Union suffered in the summer of 1862. On July 17, Lincoln signed the
Militia Act, which allowed black men to serve in the army. This was the
first time since 1792 that African Americans had been allowed to serve
legally, an indication of both how stretched the army was becoming and
congressional Republicans’ commitment to emancipation. The Militia Act
also allowed the administration to call on the states for an additional 300,000
men who would serve a term of nine months, an option Stanton exercised
two and a half weeks after the law went into effect. States that did not fill
their quotas by August 15 would have to hold drafts.®

SReid Mitchell, Civil War Soldiers (New York, 1988), pp. 1—23; James W. Geary, We Need
Men: The Union Draft in the Civil War (DeKalb, 111., 1991), pp. 15-16; Allan Nevins, The War
Jor the Union: War Becomes Revolution, 1862—1863, 4 vols. (New York, 1959), 2:105, 143; United
States War Department, The War of the Rebellion: A Compilation of the Official Records of the
Union and Confederate Armies (Washington, D.C., 1880-1901), ser. 3, vol. 2, pp. 2—4 (hereafter
referred to as O.R.).

YBasler, Collected Works, 5:296—97.

*“We Are Coming, Father Abraham, 300,000 More,” J. A. Getze, arranger
(Philadelphia, 1862); O.R. ser. 3, vol. 2, pp. 280—82.
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Officials struggled to meet the demands of the president and the Militia
Act. I'irst, they struggled to determine who was responsible for what. Only
the War Department could top up existing regiments with new men, and
only the states could form new regiments. Second, they discovered stiff re-
sistance to military service, even under the threat of conscription. The hope
had been that the specter of drafting would prompt men to volunteer in
greater numbers—conscription being deemed a cowardly way to wind up in
the army. Much has been written about the honor culture of the South, but
it extended north of the Mason-Dixon Line as well.® The failure to volunteer
brought shame not only on individual men but also on their communities.
A supervisor in Cook County, Illinois, said that he would pay any sum of
money to find recruits rather than have his county “submit to the disgrace”
of a draft. Nevertheless, enlistments nationally fell short. Parts of the North
would now experience conscription, though in truth the efforts in the fall of
1862 were more of a protodraft.’

During the American Revolution, states had resorted to conscription to
fill the ranks of their militia. The effort did not go particularly well then,
and time had not improved the states’ abilities. The effort in the fall of 1862
was beset with troubles. Some governors dragged their feet in putting to-
gether the bureaucratic machinery to carry off a draft. Others spent months
haggling with the administration about how many men their states already
had sent into the service and how many more they were now expected to
send. Rioting broke out in Ozaukee County, Wisconsin, and in the coal fields
of Pennsylvania. Meanwhile, various forms of fraud and deceit began to
creep into the system. Because drafted men could buy substitutes, broker-
ages sprang up offering significant sums to attract men who would hire
themselves out in this capacity. Brokers paid better than bounties, and vol-
unteer enlistments suffered as a result. Draft dodgers headed for Canada
or the West or bribed doctors for certificates of disability. Some men en-
listed, accepted whatever bounty they might be paid up front, then de-
serted. Throughout the fall, the general approach to military manpower
seemed to be one of dillydallying, nit-picking, bickering, and evasion,
even as the Union forces continued to suffer huge losses at Second Bull

®The best work on this remains Bertram Wyatt-Brown, Southern Honor: Ethics and
Behavior in the Old South, 25th anniversary ed. (New York, 2007).

’Aretas A. Dayton, “The Raising of Union Forces in Illinois during the Civil War,”
Journal of the Illinots State Historical Society 34 (1941):418.
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Run, Fredericksburg, and, most notably, Antietam, the deadliest day in
American history. Despite the many obstacles and frustrations, though, Lin-
coln’s calls yielded 421,000 three-year volunteers and 87,000 nine-month mi-
litia members.®

By early 1863, multiple factors suggested that the Union would have to
resort to a true draft, not the militia draft that had recently concluded.
The enlistment period for men who had signed up for two years in 1861
would be over in a few months. So would the terms of the nine-month men
who had joined in the summer and fall of 1862. Most importantly, volun-
teer recruitment had dried up. Congress had to take steps to ensure the
army could continue. Under the Constitution, Congress has the authority
to raise armies and call out the state militias. The states have the respon-
sibility of organizing, training, arming, and disciplining those militias.
The Founders dealt out authority this way because they worried about
what an unscrupulous commander in chief would do with a large standing
army at his disposal. In addition, their military experiences involved local
militias that supplemented ecither the Royal or the Continental army.
Dividing power this way kept primary responsibility for the nation’s mili-
tary policy in state hands and for the most part avoided the threat of a stand-
ing army. This approach had worked during the Seven Years’ War and
the American Revolution. Later, the Constitution said nothing about con-
scription, which apparently did not come up in the Constitutional Con-
vention or the state ratifying conventions. During the War of 1812 James
Madison and the Federalists had wanted to draft militiamen into the reg-
ular army, but the conflict ended before anything like that could be put in
place. The Civil War was larger, more complex, and more violent than
America’s previous wars, and the piecemeal, state-level efforts proved ut-
terly inadequate to the task.’

8Gary Wamsley, Selective Service and a Changing America: A Study of Organizational
Environmental Relationships (Columbus, Ohio, 1969), p. 18; Jack Furniss, “Civil Wars: Union
Governors and Federal-State Conflict in the North” (paper presented at the biennial
meeting of the Society for Civil War Historians, Chattanooga, Tenn., June 2016), pp. 3-7;
Lawrence H. Larsen, “Draft Riot in Wisconsin, 1862,” Giwil War History 7 (1961):421-26;
Grace Palladino, Another Civil War: Labor, Capital, and the State in the Anthracite Regions of
Pennsylvania, 1840—68 (Urbana, I11., 1990), chap. 5; Nevins, War for the Union, 2:164.

9U.S. Constitution, Art. I, Sec. 8; Wamsley, Selective Service, pp. 22—23. Gordon Wood,
The Creation of the American Republic, 177;6—1787 (Chapel Hill, N.C., 1969) remains an
excellent study of republican ideology in the Revolutionary War period.
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In March 1863, Congress passed the Enrollment Act, a law that one mod-
ern legal scholar termed “desperate and problem-laden.” It marked a radi-
cal departure from what Americans understood as normative. During the
Revolutionary War, some states had resorted to a draft, and five state con-
stitutions explicitly allowed conscription. Under the law, states would no lon-
ger be conscripting—only the federal government would. The Enrollment
Act created an agency within the War Department, the Provost Marshal
General’s Bureau, to administer and enforce any draft. The law required
that the bureau have at least one office in every congressional district in the
North. The provost marshal’s agents would take a census of men between
the ages of twenty and forty-five and enroll them for the draft. If the area
fell short in meeting its quota, the bureau would hold a draft, which gener-
ally meant blindfolded men pulling names written on slips of paper out of a
draft wheel (fig. 1). If the agents could recruit a local blind man for the job,
all the better. After being drafted, a man had several days to report before
his local draft board and take a physical. In the interim, he could avoid ser-
vice by hiring a substitute or paying a §300 commutation fee, or he could
enlist voluntarily. As if the Enrollment Act had not encroached enough on
traditional understandings of state-federal responsibilities, the War Depart-
ment on May 1, 1863, announced that the Provost Marshal General’s
Bureau would now be in charge of enlisting all volunteers. No longer would
the states be involved in any way except to appoint regimental officers. Even
so, the War Department could dismiss those officers that commanders
deemed ineffective. With this change, the federal government would run the
entire recruitment effort for the war. States would no longer have any re-
sponsibility for raising men for the Union war effort.!’

197. L. Bernstein, “Conscription and the Constitution: The Amazing Case of Kneedler v.
Lane,” American Bar Association Journal 53, no. 8 (1967):708-12; John W. Delehant, “Judicial
Revisitation Finds Needler v. Lane Not So ‘Amazing,”” American Bar Association fournal 53,
no. 12 (1967):1192—35; James F. Simon, Lincoln and Chief Justice Taney: Slavery, Secession, and
the President’s War Powers (New York, 20006), p. 243; James B. Fry, Final Report Made to the
Secretary of War, by the Provost Marshal General, of the Operations of the Bureau of the Provost
Marshal General of the United States, 2 vols. (n.p., 1866), 2:109. The militia system after the
war was “dead in spite of statutes to the contrary,” according to John K. Mahon. Southern
states were allowed to form militia companies in 1869 to support the army as it oversaw
Reconstruction. Militia service became an obligation nationally in the late 1870s with the
advent of labor riots. These militia were the nub of what would become the National
Guard. John K. Mahon, The History of the Militia and the National Guard (New York, 1983),
pp- 108—9; Martha Derthick, 7he National Guard in Politics (Cambridge, Mass., 1965),
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F16. 1. “Resumption of the Draft—Inside the Provost Marshal’s Office, Sixth District—
The Wheel Goes Round.” An 1863 engraving depicts a blindfolded man drawing names
for the draft in New York City. (Library of Congress Prints and Photographs Division)

The newly appointed provost marshal general, James B. Fry (fig. 2), was
a West Pointer and career army man whom General Ulysses S. Grant had
suggested for the job. Fry had made his name in the war not as a fighting
man but as a highly competent administrator—or, as one historian wrote,
“an efficient martinet.” Little information about I'ry is available. He did not
leave personal papers behind, and few people in Washington seem to dis-
cuss him during the war years. In the postbellum era, he was engaged in
several notable political fights and wrote a handful of books about them after
his opponents died. Thorough to the point of being a stickler, I'ry appears
to have done little delegating. Almost every halfway important piece of cor-
respondence to come into the Washington offices from the field has his
initials on it. Under Fry, the bureau was as centralized and as top-down as
a federal office could be in those days.!!

In a law that induced many unhappy emotions, the most controversial
clement was the commutation fee. The commutation fee was not a new de-
velopment in American military history. The authors of the Enrollment
Act thought it would hold down the asking price for substitutes, which it did.

UNevins, The War for the Union, 2:397.



F1c. 2. Provost Marshal James B. Fry. Appointed in 1863 with the rank of colonel, he
was promoted to brigadier general in April 1864. (Library of Congress Prints and Photo-
graphs Division)
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When commutation was all but eliminated in 1864, prices for substitutes shot
up. Nevertheless, opponents of the fee said it turned the rebellion into “a
rich man’s war but a poor man’s fight,” even though options were available
for men of lesser means. The most notable was draft insurance, which was
available on both formal and ad hoc bases. The North American Life In-
surance Company peddled coverage for the draft. For a premium of $100,
the company would pay out $300 if the insured man’s name was pulled
out of the draft wheel. Draft insurance societies also popped up with every
round of conscription. Sometimes these comprised friends, other times co-
workers or people who lived in the same place. However they came to-
gether, members would sign a contract promising to pay a certain amount
of money—ranging between one dollar and one hundred dollars—if any
member was conscripted. The draftee could use the pooled money to pay a
commutation fee, hire a substitute, or support his family if he decided to go
into the army. No matter. The “rich man’s war/poor man’s fight” label stuck
for the duration. Yankee Notions sent up “We Are Coming, Father Abraham”
with a parody that made the point:

We’re coming, Ancient Abram, several hundred strong,
We hadn’t no $300, and so we come along;

We hadn’t no rich parents to pony up the tin,

So we went unto the Provost, and there were mustered in.

Not surprisingly, Confederates had similar criticisms about their conscrip-
tion, which had gone into effect a year earlier, but historian James M.
McPherson has shown that the accusation was not true for either section.!?

In the years after the Enrollment Act, Lincoln made four calls for addi-
tional men, and they resulted in nearly a quarter of a million Northerners
being held to service. Thirty-five percent of those paid a commutation fee,
which raised more than $26.3 million for the federal coffers—a sum that
more than offset the cost of the draft effort. Forty-seven percent furnished
substitutes. Nineteen percent actually served. Of the two million men who
served in the Union army, only 6 percent by war’s end had been drafted,
and both contemporaries and historians considered them to be notoriously
poor soldiers. Nevertheless, Provost Marshal General James B. Fry—along

2A Portland Conscript, “A Hymn,” Yankee Notions, Nov. 1, 1863; Tables 20.1 and 20.2 in
James M. McPherson, Ordeal by Fire: The Civil War and Reconstruction, 3d ed. (Boston, 2001),

p- 387.
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with later scholars—considered conscription to be a success because it
prompted so many men to volunteer. This was true from the first round of
conscription in the summer of 1863, Fry said. On its face, the Enrollment
Act was “not directly fruitful in producing men,” he admitted, but it helped
spur enlistments.!?

The law’s success came at a cost, though. Conservative Democrats had
long since established a pattern of claiming many of Lincoln’s decisions were
unconstitutional. Federalizing military recruitment and coercing men into
the service against their will fit neatly into their existing narrative of a ty-
rannical administration. Chauncey Burr, a vociferous critic of Lincoln,
wrote in The Old Guard that the new law “clothes the President with unlimited
and unchecked military powers. It makes him, at one bound, as absolute a
monarch as the Autocrat of all the Russias.” The only one of President Lin-
coln’s actions that Democrats objected to more strenuously than the draft
was abolition, and even then not by much because enrollment and conscrip-
tion were far more likely to touch many of Lincoln’s foes personally. White
people of any class could be called up. The draft did not care whether a con-
script supported the war. Conscription’s only obligation was to provide rea-
sonably healthy men to fill the ranks. Claims to personal liberty fell on deaf
ears where the law was concerned. For Republicans, at least, the idea that
the federal government was sending at least some of these unwilling men to
their deaths was a minor problem compared with the major existential cri-
sis facing the country. On the other hand, the consequences of emancipation
remained largely abstract to Northern civilians during the war. Contra-
bands may have been flocking to the Union army in the South, but they
were not flooding the North and taking jobs.!

The Enrollment Act pushed many Democrats who had been warily sup-
portive of Lincoln into the conservative, or “Copperhead,” wing of their
party. In a resolution to New York Governor Horatio Seymour, who had
some Copperhead sympathies himself, a man named M. Benedict claimed
to represent “g50,000 working men” when he observed that conscription was
a “monarchical principle & a sin in itself.” Its burden fell on the poor twice
over, Benedict wrote, first by drafting them, and then, if they were killed or

SE. B. Long and Barbara Long, The Civil War Day by Day: An Almanac, 18611865
(Garden City, N.Y., 1971), pp. 707-8; Fry, Final Report, p. 4.
"Chauncey Burr, The Old Guard (March 1863):67.
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maimed in battle, by forcing their families to beg. Writing as the draft riot
in New York City was still raging, Benedict argued that no mob law could
possibly be as “outrageous” as the draft law itself. Fry was unmoved by the
complaints of the Copperheads. He boasted after the war that the law
established “the power and determination of the government to proceed in
the re-enforcement of its armies.”"”

Opponents of the draft were not without influential allies, especially within
the judicial system. On November 9, 1863, the Pennsylvania Supreme Court
ruled in Aneedler v. Lane that the draft law was unconstitutional because it in-
fringed on the rights of the states to raise militias. Conscription in the com-
monwealth was therefore illegal. The §—2 vote broke down on party lines,
but the circumstances surrounding the case were highly political. One of
the Democratic justices who voted with the majority, George Woodward,
was running for governor when the case was heard September 24. He lost
the October 19 election to incumbent Governor Andrew G. Curtin. The
chief justice, Walter Lowrie, also lost his bid to remain on the court, but
stayed on the bench long enough to write the majority opinion in Aneedler.
Federal attorneys, who had refused to argue the case before the court, chose
to ignore the ruling, and Fry told his men to conduct business as usual. When
Lowrie left the court, Woodward, whose earlier opinions included one
against soldiers voting in the field, rose to become chief justice. Woodward’s
promotion proved an empty victory, though, because the partisan majority
of the court had flipped in favor of Republicans. On the very day Lowrie
stepped down, the federal attorney moved to rescind the injunctions that
the court had imposed on the draft effort. By a 3—2 vote the new court
reversed Aneedler on January 16, 1864, and ruled conscription constitutional.
For good measure, two justices also wrote opinions saying that Pennsyl-
vania courts had no jurisdiction over federal provost marshals.'®

The question of conscription did not go before the Supreme Court of the
United States during the Civil War but during World War 1. In the Selective
Draft Law Cases of 1918, the court unanimously disagreed with the plaintiffs,
who had argued that states were responsible for raising a militia and that a

Bennifer L. Weber, Copperheads: The Rise and Fall of Lincoln’s Opponents in the North (New
York, 2006), chap. 1; M. Benedict to Horatio Seymour, July 16, 1863, Horatio Seymour
Papers, Box 7, New York State Library, Albany; Fry, Final Report, pp. 352, 29.

Richard A. Sauers and Peter Tomasak, The Fishing Creek Confederacy: A Story of Civil
War Draft Resistance (Columbia, Mo., 2012), pp. 31-94.
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draft violated their Thirteenth Amendment rights against involuntary ser-
vitude. Justices ruled that the government’s right to conscript was “obvious
upon the face of the Constitution,” thereby cementing into law the unpre-
cedented level of federal power that Republicans had created in 1863. Many
legal