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Preface

Recently, there has been an explosion of interest in the ethics of war and peace. Part of
this has been spurred on by recent wars, part by new weapons technology, and part by
the heightened attention of some of the most talented and productive moral, political,
and legal thinkers. One of the major new issues, in this regard, is that of jus post bellum
or “justice after war” Though jurists like Grotius and Vitoria briefly mentioned jus post
bellum, and though philosophers like Kant gave some extended and creative contribu-
tions to the subject (e.g. in his Perpetual Peace), it has not been until very recently that
this subject has emerged with the kind of importance and focus that it deserves.

I will leave it to others to speculate on why this has been the case. I only note that the
recent interest is a good thing. After all, war has three phases—beginning, middle, and
end—and, if we've crafted rules in connection with the beginning (jus ad bellum) and
middle (jus in bello), then consistency demands we consider justice at the conclusion of
a conflict, and how best to transition from violence back into a better peace. My focus
here, in this brief preface, is to applaud this emerging interest in jus post bellum, and to
suggest where I think future research on this subject is going, and should be going. The
following seven points stand out:

1. Jus post bellum needs to be made as strong—and as well-considered, rule-focused,
and well-developed—as the other two categories of jus ad bellum and jus in bello.
Moreover, the robust and complex inter-connections between the three categories need
to be developed and explored. For example, how does the justice of the start of war
impact the termination process? How does the deployment of force, and the behavior
of troops, during war affect and constrain what needs to be done at war’s end? What do
the interconnections imply in terms of proper authority for acting during each of the
three phases?

2. Relatedly, if the other two just war categories have been codified into law, in the
form of many charters and treaties, then it stands to reason that the rules of jus post
bellum should likewise, at some point, be codified into effective international law.
I have argued extensively on the need, and rationale, for a new Geneva Convention
devoted exclusively to the issues of just conduct in the aftermath of armed conflict.
The movement for such could, and should, resemble the recent movement to solidify
the Responsibility to Protect (R2P) norms, and one can imagine an effective group
of allies coming together to support such a thing, not only for the sake of ideals but
also for the foreign policy benefits which would accrue to countries supporting such
principled clarity regarding post-war obligations. (Even powerful war-winners like
America should want to know the extent of their post-war duties following victory on
the ground and the removal of an aggressive regime.)

3. But laws are not enough. Even though the crafting of jus post bellum laws would
constitute important progress, we all know that laws must actually be enforced
and realized. Thus, a massive avenue for further inquiry in jus post bellum involves
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consideration of what new and existing international institutions would be required to
do, to realize fully the values of post-war justice.

4. There is a clash of values regarding the nature of post-war justice. Generally speak-
ing, this is a clash between those favoring retribution (i.e. making a defeated aggressor
worse off than prior to the war) and those favoring rehabilitation (i.e. making such an
aggressor better off than prior to the war). A fuller fleshing out of these rival theories
needs to happen, alongside consideration of relevant examples, and perhaps above all
exploring a common ground between them, which could be labeled a kind of Rawlsian
over-lapping consensus—or “thin theory”—of post-war justice. The thin theory may
well represent the best hope for effective codification and institutionalization.

5. Juspost bellumhooks into some of the deepest and most interesting issues in contem-
porary political theory and social practice, and these hooks need to be made deeper, more
empirically rich, and sorted out. These hooks include those into: constitution-making;
nation-building; capability-building; the rule of law; international aid and development;
gender issues; multiculturalism; global governance; the democratic peace thesis; and
human rights. And it perhaps goes without saying that we need as many accurate
historical case studies of post-war experience as we can possibly get our hands on.

6. Jus post bellum assumes that there is a “post” in question—a genuine aftermath—
and this volume raises interesting questions about when we know whether we have, in
fact, reached the termination phase of a conflict. A further challenge involves that of
protracted wars: armed conflicts that last decades, or even more. Protracted wars can
actually seem to be wars-without-end, such as for instance the Arab-Israeli conflict.
Can the norms of jus post bellum nevertheless hold relevance for such interminable
struggles, or can such only be guided by jus in bello? My hunch and hope is that jus post
bellum can be of substantial aid to such conflicts too, but that much work needs to be
done in terms of showing exactly how.

7. Finally, jus post bellum must remain as open to critical challenges, self-reflection,
and potential for revision and growth as have been jus ad bellum (witness the recent
debates on anticipatory attack and R2P) and jus in bello (the recent clashes on the moral
equality of soldiers and the new weaponry of drones and cyber-strikes). Complete clo-
sure is never to be expected, nor even desired.

The editors of this volume have put together some superb essays which advance the
state of the art on jus post bellum, one of the most cutting-edge issues in today’s ethics
of war and peace. I wish the reader intellectual stimulation as s/he engages with some
of the most fertile minds wrestling with the manifest problems, and opportunities, of
post-war justice.

Brian Orend
author of The Morality of War
July 2013
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Exploring the Normative Foundations of
Jus Post Bellum: An Introduction

Jennifer S. Easterday, Jens Iverson, and Carsten Stahn

I. Perspectives on Jus Post Bellum

The successful transition from armed conflict to peace is one of the greatest challenges
of contemporary warfare. It raises moral, legal, and practical problems that are the
focus of intense interest across disciplines. The laws and norms of justice that apply
to the process of ending war and building peace, or “jus post bellum,” is a central and
growing concern. An inquiry into jus post bellum has occupied a significant space in the
philosophical study of “just war theory;” but has been sidelined in international law and
other fields. This volume thus has a foundational role: to examine the potential merits
and criticisms of jus post bellum—not from one disciplinary standpoint, but from the
angle of multiple disciplines and perspectives.

Jus post bellum has its most traditional and systemic grounding in just war theory.
Brian Orend has defined jus post bellum as a natural corollary of jus ad bellum and jus
in bello. He writes:

It seems, then, that just war theorists must consider the justice not only of the resort
to war in the first place, and not only of the conduct within war, once it has begun, but
also of the termination phase of the war, in terms of the cessation of hostilities and the
move back from war to peace. It seems, in short, that we also need to detail a set of just
war norms or rules for what we might call jus post bellum: justice after war."

In this context, it is part of a structural framework spanning the temporal phases
of conflict (before, during, and after), but remains one of the least developed
branches of this area of moral thinking.? Larry May’s book After War End provides
a first attempt to take a modern account of organizing philosophical principles
for post-conflict peace. He proposes six primarily moral norms as the basis for
jus post bellum: rebuilding, retribution, reconciliation, restitution, reparation, and
proportionality.” But the question remains: (how) are those moral norms reflected
in international law?

Outside of just war theory, the concept is even more terra nova. The concept has
slowly gained attention in scholarship in different fields, emerging incrementally in dif-
ferent contexts: in peacebuilding and post-conflict reconstruction literature, the areas

! Brian Orend, “Jus Post Bellum” (2000) 31 Journal of Social Philosophy 117.
*> Michael Walzer, Just and Unjust Wars (4th edn, Basic Books 2006).
* Larry May, After War Ends (Cambridge University Press 2012).
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of international humanitarian law* or international security law,® and in scholarship
addressing “Transitional Justice” and the “lex pacificatoria”® more generally. Here there
is friction over whether the concept of jus post bellum should be construed to mean
what the law is (or is not) (lex lata), or what the law should be (lex ferenda). Is there
a current “law” of jus post bellum, or is it an aspirational normative framework? Is it
based on existing bodies of law, customary international law, or does it depend on the
creation of a new jus post bellum treaty? Answers to these questions and (legal) defini-
tions of the concept diverge, raising several unanswered questions.

For example, one useful definition derived within the context of post-conflict peace-
building suggests:

[Jlus post bellum can be generally defined as the set of norms applicable at the end
of an armed conflict—whether internal or international—with a view to establishing
sustainable peace. [...] [T]he grouping of disparate standards within the same frame
of reference underscores the need for a comprehensive and coordinated approach to
the numerous rules governing post-conflict situations. From a systemic perspective, it
paves the way for a contextualized interpretation—and, by extension, a contextualized
application—of existing norms in order to better take into account the specificities
which characterize the difficult transition from war to peace.”

However, this leaves several open questions. Which norms fit within jus post bellum?
Are there secondary norms as well as primary norms? What are the sources of these
norms? Do they apply equally in all types of armed conflict (whether internal, interna-
tional, or something else)? Do they apply equally across all temporal phases of a con-
flict? Do they apply equally (or at all) to non-state actors, coalitions of states, as well
as states? How does a contextualized approach work in practice? How do they interact
with other related normative frameworks? How would jus post bellum impact different
constituencies, such as women, local populations, or insurgents? What is the value of a
common frame of reference and a cohesive approach to peacebuilding?

These questions and others give rise to skepticism and calls for caution with respect
to the concept.® Some of the distinctions from other paradigms, such as Transitional
Justice or the Responsibility to Protect, are contested.” Its very essence and added value
are open to inquiry, both structurally and conceptually.

* Adam Roberts, “The End of Occupation: Iraq 2004” (2005) 1 International and Comparative Law
Quarterly 27.

* Nigel White and Christian Henderson (eds), Research Handbook on International Conflict and Security
Law (Edward Elgar 2013).

¢ Christine Bell, On the Law of Peace: Peace Agreements and the Lex Pacificatoria (Oxford University
Press 2008).

7 Vincent Chetail, “Introduction” in Vincent Chetail (ed.), Post-Conflict Peacebuilding: A Lexicon
(Oxford University Press 2009).

® See e.g. Eric de Brabandere, “The Responsibility for Post-Conflict Reforms: A Critical Assessment of
Jus Post Bellum as a Legal Concept” (2010) 43 Vanderbilt Journal of Transnational Law 119; Robert Cryer,
“Law and The Jus Post Bellum: Counseling Caution” in Larry May and Andrew Forcehimes (eds), Morality,
Jus Post Bellum, and International Law (Cambridge University Press 2012).

® “Jus post bellum” has overlaps with R2P, Transitional Justice and the Law of Peace. It may to some
extent draw insights from the “global administrative law” debate. It is sometimes even argued that jus post
bellum forms part of these concepts (e.g. “transitional justice”). But there are obvious differences. Let us
take R2P, for instance. R2P defines a general behavioral norm, such as a communitarian duty to assist or
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II. Definitions

In an attempt to address these questions, gaps, and debates, this volume aims to provide
a comprehensive multi-disciplinary examination of the foundation, application, and
content of jus post bellum. To begin, it is important to define and clarify the terms of
the discussion. Although scholars contend that jus post bellum can create more coher-
ence in approaches to peacebuilding, one of the features of current discourse is that
there are almost as many conceptions of jus post bellum as scholars, within and across
disciplines. It is referred to as a “right way to end a war”'® or as “post-war-justice”'*
in the just war tradition, and is associated with different paradigms such the “the law
of peacebuilding,” constitutional transformation'? or “transformative occupation™’ in
legal doctrine. The discussion thus sometimes bears traces of the “Tower of Babel”
syndrome.

This volume sets out to explore the contours and impact of this concept, with two
caveats:

(1) not to assume the existence or merits of a full-fledged jus post bellum, but to
explore its potential meaning, content and risks; and

(2) not to restore the pieces of a “pre-Babelian” mosaic, but to re-think its potential
fragments from a contemporary perspective.

The authors in this volume grapple directly with the definition and meaning of jus
post bellum, taking the concept further than in previous scholarship. Several distinct
conceptions are offered. Building on the historical and philosophical foundations of the
concept, Larry May argues that jus post bellum “concerns the moral and legal consid-
erations that pertain to situations where a war or armed conflict has come to an end”**
He links the moral and legal, suggesting that it might be useful to consider jus post
bellum as lex ferenda and arguing that, even if its principles are not codified in “black
letter law;” it can still be binding from a moral standpoint.'® Mark Evans contends that
it is “the account of what justice permits and/or requires in the ending and aftermath
of war”*® He distinguishes two related treatments of this definition: a “legal” treatment
and a “moral” treatment, and in his chapter attempts to establish conceptual clarity so
that the two areas of scholarship can come into closer dialogue.

even to rebuild. “Jus post bellum,” by contrast, may provide a framework for its operationalization through
“hard law;” “soft law;” and practice, and its evaluation and “judgment.” In some cases, a pattern of conduct,
such as continued international presence, may be warranted by R2P, but sanctioned under jus post bellum
due to lack of consent.

1 Richard M. O’Meara, “Jus Post Bellum: Reflections on the Right Way to End a War” (2011) 6 Journal on
Terrorism and Security Analysis 35.

'Y Walzer, Just and Unjust Wars (n. 2).

12 Nehal Bhuta, “New Modes and Orders: The Difficulties of a Jus Post Bellum of Constitutional
Transformation” (2012) 60 University of Toronto Law Journal 799.

1% Roberts, “The End of Occupation: Iraq 2004” (n. 4).

* Larry May, text to n. 36 in ch. 1, this volume.

'* Larry May, text to n. 35 in ch. 1, this volume.

16 Mark Evans, ch. 2, this volume.



4 Introduction

Dieter Fleck presents a “legal” definition of jus post bellum, arguing that the com-
plexity of post-conflict settings may justify the consideration of jus post bellum as a dis-
tinct legal branch, or a “partly independent legal framework.”!” He posits, however, that
establishing jus post bellum norms will require both formal and informal approaches,
cooperative action, and “creative flexibility”” Indeed, Fleck proposes a number of (non-
legal) principles that he suggests should be a part of jus post bellum in addition to inter-
national legal rules. Jens Iverson takes this concept further, arguing that jus post bellum
is best understood as “by definition primarily a system or body of law.”*® Several other
authors take a similar approach, and analyze jus post bellum as the body of legal princi-
ples and norms that apply during the transition from conflict to peace."’

However, there are other ways to think about jus post bellum as a concept. Rather
than viewing jus post bellum as a set rules that dictate certain outcomes, jus post bel-
lum could be considered from a broader, functional point of view that captures more
aspects of an area rich with potential theoretical, legal, and practical scholarship. James
Gallen presents the novel suggestion that jus post bellum might most effectively operate
as an interpretive framework based on Dworkin’s principle of integrity.*® He suggests
that jus post bellum could be used to interpret and evaluate the actions and political
decisions of actors in transitional societies to determine to what extent they contribute
to restoring civic trust and rule of law. Gallen posits that “the task of jus post bellum as
integrity is to therefore offer a description of the existing international law, policy, and
theory as applied to given transitions and seek to justify this practice by reference to its
value goals in a unified or coherent fashion.”*' Taking this dynamic approach to jus post
bellum, Gallen argues, would promote coherent post-conflict responses and emphasize
the mutually supporting relationship between different frameworks that apply in post-
conflict settings, such as Transitional Justice, peacebuilding, security sector reform,
and development. Jennifer Easterday presents another view of jus post bellum, taking a
broad “inter-public” approach to law in jus post bellum.** This view considers that the
“law” of jus post bellum is comprised of not only the laws and norms stemming from
settled bodies of international law, but also of developing normative practices of non-
state actors and organizations. In addition to utilizing these areas of law during the
transition from conflict to peace, Easterday also considers jus post bellum from a func-
tional perspective, arguing that it creates valuable sites of coordination and discourse in
post-conflict situations. Easterday argues that this holistic view of jus post bellum would
fill gaps currently found in the law and practice of post-conflict peacebuilding.

However, each of these proposed definitions needs to be explored and further
debated. Indeed, the book starts from the premise that “(re-)construction” requires
partial “deconstruction” Each of the core components of the concept, namely, the

17 Dieter Fleck, text to n. 51 in ch. 3, this volume.

See e.g. Jens Iverson, text to n. 29 in ch. 5, this volume.
See, inter alia, Gregory Fox, ch. 12; Kristen Boon, ch. 13; and Aurel Sari, ch. 24, this volume.
James Gallen, ch. 4, this volume.

2! James Gallen, text to n. 63 in ch. 4, this volume.

2 Jennifer Easterday, ch. 20, this volume. See also Liliana Lyra Jubilut, “Towards a New Jus Post
Bellum: The United Nations Peacebuilding Commission and the Improvement of Post-Conflict Efforts and
Accountability” (2011) 20 Minnesota Journal of International Law 26, 57.
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meanings of “jus,” “post,” and “bellum,” must be critically examined and virtually “re-
translated” into a modern context in order to have contemporary relevance.
This book pursues several objectives:

(1) to critically investigate the contours, meaning, and critiques of jus post bellum,
including its relationship to related paradigms;

(2) to analyze the treatment of the concept across disciplines, and to explore how it
connects to causes of armed conflict and strategies and critiques of peacebuilding,
including the very definitions of “armed conflict” and “peace”;

(3) to clarify different legal meanings and components of the concept, including its
implications for contemporary politics and practice and its relationship to “jus
ad bellum” and “jus in bello”;

(4) to highlight dilemmas in relation to the ending of conflict, including the
distinction between “conflict” and “post-conflict” (i.e. indicators for the ending
of conflicts, “exit” strategies, the relationship to sustainable peace and prevention
strategies);

(5) to distil a set of principles in key areas (sovereignty, consent, reconstruction,
derogation, environmental protection, accountability) that inform the creation
and sustainability of resilient and peaceful post-conflict societies; and

(6) to clarify the function of, need for, and opportunities for developing the study of
jus post bellum.

III. Themes

The book is organized along key themes, which aim to set out fundamental aspects
of the concept of jus post bellum. The themes addressed are by no means exhaustive,
but provide an example of the breadth and depth of scholarship emerging around this
concept.

A. Foundation and conceptions of jus post bellum

Part 1 deals with the nature of jus post bellum as a concept in different disciplines. As
noted above, jus post bellum is receiving fresh attention in just war theory scholarship,
but is treated distinctly across disciplines and receives less attention and support from
international law or international relations scholars. It is still unclear whether jus post
bellum is a construct, a strand of research, or a sub-discipline of existing paradigms.
Jus post bellum also serves both as a conceptual ground for the development and re-
thinking of existing or emerging principles and theories (such as international humani-
tarian law, Transitional Justice, and the Responsibility to Protect). Part 1 explores these
foundational issues in order to critically investigate the concept of jus post bellum.

In just war theory, jus post bellum is usually associated with the notion of “justice”
In a legal setting, the concept takes on a different dimension. Currently, there is a spec-
trum of different propositions. According to a maximalist conception, jus post bellum
might be said to form a system or body of norms. It would thus provide a coherent and



6 Introduction

predictable framework, which would be applicable as a minimum standard.>* A differ-
ent conception of jus post bellum is its qualification as a framework to evaluate action
and assess a legitimate ending of conflict, and to establish a public context for debate.
Jus post bellum might also be understood in a more functional sense, i.e. as an order-
ing principle to regulate and coordinate the interplay of different bodies of law, or as
a theory or interpretive device that informs a context-specific interpretation of certain
normative concepts, such as military necessity or the principle of proportionality.**
Jus post bellum could also be conceived of as a site of discourse that could create more
cohesion and consistency amongst peacebuilding initiatives.

These different notions of jus post bellum interact with existing theories and
approaches to post-conflict peacebuilding. The concept has met with criticism as
unnecessary and warranting caution. Therefore, Part I also clarifies the relationship of
jus post bellum to related paradigms and includes chapters on contemporary criticisms
and risks of jus post bellum.

The first subsection, Foundation, Concept, and Function, includes chapters from
Larry May, Mark Evans, Dieter Fleck, and James Gallen. Larry May connects the cur-
rent debate to the concepts of sixteenth- and seventeenth-century theorists, develop-
ing a concept of justice in jus post bellum that is rooted in traditional humility and
modern skepticism towards humanitarian wars and their aftermath. May builds on
his earlier work to craft a synthesis of practicality and the virtue of compassion. Mark
Evans presents a typology of jus post bellum conceptions ranging from the restricted
to the extended. Evans tackles two pressing challenges to jus post bellum: differentiat-
ing justice before and after the end of war and the tension between backward-look-
ing and forward-looking goals after conflict. Dieter Fleck emphasizes the differences
in contents, purpose, and regulation between jus post bellum and other branches of
international law. His idea of a “partly independent legal framework” provides an
innovative way to place jus post bellum within a wider context. James Gallen explores,
for the first time, the concept of jus post bellum as an interpretive framework. He
investigates to what extent such an understanding might avoid fragmentation between
related fields in the transition out of armed conflict. Together, these chapters explore
what jus post bellum is and analyze the broad foundations and specific functions of
the concept.

The second subsection, Jus Post Bellum and Related Concepts, includes chapters
from Jens Iverson and Carsten Stahn. Jens Iverson contrasts Transitional Justice and
jus post bellum in order to create a clearer definition and understanding of each, with
a highly particular and concrete emphasis on the differentiated substantive focus, tem-
poral aspects, geographical scope, legal or political nature, historical foundations, and
current usage. Iverson clarifies where Transitional Justice can be helpful to the study
of jus post bellum, and emphasizes the need for Transitional Justice practitioners to

** This conception is the most contested one. It is subject to some of the systemic criticisms that have
arisen in the debate as to whether on international law is “law”” What are its foundational rules and princi-
ples? Can it constitute a system, if it borrows norms from other bodies of law? Is it precise enough in terms
of its scope of application? Can it be a system if its norms are not binding or not enforced?

?* 1t might, for instance introduce a novel end in relation to the conduct of hostilities, namely the objec-
tive not to preclude the goal of sustainable peace through the conduct of warfare.
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refocus their field. Carsten Stahn challenges the assumption that jus post bellum and
the Responsibility to Protect are without tension, highlighting both reinforcing and
contradicting tendencies. Stahn posits that only with a polycentric vision of the inter-
national order can the relationship between the two concepts be properly understood.
This subsection builds upon the first subsection, providing clear contrasts with related
but distinguishable paradigms.

The third subsection, Jus Post Bellum and Its Discontents, includes chapters from Eric
de Brabandere, Roxana Vatanparast, and Fionnuala Ni Aolain and Dina Haynes. Eric
de Brabandere launches a two-pronged attack against jus post bellum, asserting that it is
limited both in usefulness and accuracy. De Brabandere’s critical analysis goes beyond
definitional quibbling to examine the real problems that may emerge with respect to
post-conflict reconstruction as a result of the jus post bellum concept. He agrees that
the idea of jus post bellum as an “interpretive framework” has some value. But he ques-
tions whether this understanding might be in line with the original idea of the concept.
Roxana Vatanparast analyzes the idea and suggested content of jus post bellum through
the lens of critical legal theory and international relations scholarship. Vatanparast
warns of manipulation and instrumentalization of the legal framework by international
actors, as well as the embedding and legitimation of neo-colonial projects through law.
Fionnuala Ni Aolain and Dina Haynes provide a gender perspective on post-conflict
frameworks, cautioning against an emphasis on a “universal” citizen and inquiring how
jus post bellum might address the needs and challenges of women in conflict and post-
conflict settings. This subsection provides the crucial, critical perspective all too often
missing in analysis of the concept of jus post bellum.

B. Reconceptualizing “bellum” and “pax”

A further line of inquiry addressed in the volume relates to the interplay between jus
post bellum, jus ad bellum, jus in bello, and peace. The relationship of jus post bellum
to traditional international humanitarian law has been discussed in modern just war
theory, but remains underexplored conceptually and legally. Thus, Part 2 re-thinks the
concept of “bellum,” in particular its relevance to internal armed conflicts. It further
explores the potential impact of jus post bellum on conduct and laws ad bellum or in
bello. Tt also sheds closer light on the relationship of jus post bellum to the concept of
“peace” By thus partially “deconstructing” the notions of bellum and pax, this sec-
tion aims to re-translate these ideas into the modern context as they relate to jus post
bellum.

This section includes chapters from Christine Bell, Inger Osterdahl, Gregory Fox,
Kristen Boon, and Astri Suhrke. Christine Bell inquires whether a new jus post bellum
regime operating across different types of conflict is possible and desirable. If not, she
asks, how should we best situate and respond to contemporary developments in inter-
national law relating to terminating intra-state conflict? Bell’s study of the legal crea-
tion of peace draws upon extensive analysis of the actual practice of peace negotiations
and agreements to understand the importance of the chosen goals of international
law in the contemporary globalized context. She argues that while the discussion of
jus post bellum provides a useful way to explore gaps in how international law deals



8 Introduction

with peace settlements and the implementation issues they raise, it is neither possible
nor desirable to develop emerging legal innovations into a fully-fledged legal regime.
Inger Osterdahl argues that jus post bellum is necessary in order to cope constructively
with the consequences of armed conflict, and that the introduction of a systematic
and comprehensive jus post bellum will challenge the traditional conceptual catego-
ries relating to the law on the use of force. She suggests that it might move the focus
away from the beginning of a conflict towards the middle and end of armed conflict.
Moreover, Osterdahl contends, jus post bellum will create a more human-centered law
of armed conflict.

Gregory Fox illustrates how jus post bellum could either be limited by a traditional
state-centric focus or could pose a controversial constraint on both sub-state and inter-
national organizations, including the United Nations Security Council. This contribu-
tion demonstrates in a novel way the potentially unexpected power of jus post bellum.
Kristen Boon focuses on the differences between jus post bellum in international and
non-international armed conflict. She suggests that in the context of non-international
armed conflicts, jus post bellum should incorporate the idea of “bounded discretion”
and should show deference to local authorities in certain areas. Astri Suhrke’s empiri-
cal analysis of different types of post-war “peaces” negates the assumption that there is
a homogenous or even predominant post-war situation. Suhrke’s chapter provides an
incisive political science perspective that should fundamentally change the way schol-
ars and practitioners approach jus post bellum. This section helps clarify the different
ways jus post bellum can influence an analysis of the law of armed conflict and how it
could potentially change the field.

C. Dilemmas of the “Post”

The third part of the book deals with different dimensions of the conception and man-
agement of the “post” in existing scholarship and practice. It examines three crucial
aspects of the “post” in greater detail: (i) the validity of the “conflict”/“post-conflict”
distinction, (ii) its role in defining the temporal scope of application of jus post bellum,
as well as (iii) techniques and strategies used to deal with the uncertainties of the “post”
in transitions. This section highlights problems in relation to the ending of conflict,
including indicators for the end of modern conflicts, exit strategies, and institutional
responses to developing sustainable peace “post” conflict.

The first subsection, Dilemmas of Classification, includes chapters by Jann Kleftner,
Rogier Bartels, and Martin Wahlisch. Jann Kleffner focuses on the temporal dimen-
sion of jus post bellum regarding where, how, and whether to draw the dividing line
between jus post bellum and the law of peace. Kleffner emphasizes the need for a func-
tional approach that allows for temporal overlap with other areas of law. He argues that
the alternative would perpetuate the division of public international law into the law of
armed conflict and the law of peace—which he contends is inappropriate for jus post
bellum, which by its nature transcends this division. Rogier Bartels focuses precisely
on the transition from jus in bello to jus post bellum in the context of non-interna-
tional armed conflict. Surprisingly, the question of how to determine when non-inter-
national armed conflicts end is still unresolved, but, Bartels argues, remains critical to
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determining when jus post bellum applies and what it means on the ground. Using juris-
prudence from the International Criminal Tribunal for the former Yugoslavia (ICTY),
he proposes using a case-by-case application of factors and indicators about the organi-
zation and intensity required to find the existence of a non-international armed conflict
to determine the end of such conflicts. Martin Wahlisch scrutinizes indicators set by
international human rights institutions for characterizing the necessity of suspended
human rights provisions in post-conflict phases. He looks at both the beginning and
the end of the temporal scope of jus post bellum, proposing a list of indicators that sug-
gest the beginning and end of jus post bellum. Together, these chapters ask hard ques-
tions about classifying the temporal limits of armed conflict and peace and analyze the
implications for jus post bellum.

The second subsection, Institutional Dilemmas and Strategies, explores institutional
and practical problems that arise when attempting to make temporal distinctions
related to the concept of “post” bellum. It includes chapters by Dominik Zaum and
Freya Baetens. Dominik Zaum focuses on the challenges of ending post-conflict tran-
sitional administrations and potential lessons for institutional approaches in the opera-
tionalization of jus post bellum. He looks at the influence of jus post bellum concerns on
exit mechanisms and policies. Zaum suggests that jus post bellum norms have affected
key exit practices, sometimes with unintended consequences. However, he concludes
that jus post bellum does not provide a general framework for exit, which tends to focus
on technical issues that, at their core, are deeply political. Freya Baetens discusses the
UN Peacebuilding Commission, which has been created to facilitate transitions from
conflict to peace. She argues that it could fill an institutional gap in the coordination
of post-conflict peacebuilding efforts. However, Baetens contends, the Peacebuilding
Commission has missed an opportunity to foster important jus post bellum norms,
including local ownership, mutual accountability, and sustainable development. These
chapters discuss the institutional realities and challenges of jus post bellum.

D. The “Jus” in Jus Post Bellum

Part 4 examines the meaning of “jus” in jus post bellum. It treats different notions of
the “jus,” including its goals, “functional” meaning, and its relationship to norms and
principles. Then, it seeks to define contours of a “jus,” drawing on disparate bodies and
sources of international law such as peace agreements, treaty law, self-determination,
rules governing the status of foreign armed forces in post-conflict situations, environ-
mental law, and amnesty law. This analysis clarifies how the concept of jus post bel-
lum influences the treatment of core principles of international law and international
relations in situations of transition: for example, sovereignty, constitutionalism, gen-
der, consent, democracy, environmental protection, and accountability. This section
attempts to distil a set of principles that inform the creation and sustainability of resil-
ient and peaceful post-conflict societies.

Part 4 includes chapters by Jennifer Easterday, Dov Jacobs, Yaél Ronen, Matthew
Saul, Aurel Sari, Cymie Payne, and Frédéric Mégret. Jennifer Easterday suggests that
jus post bellum should be considered as a broad holistic concept that provides a norma-
tive and interpretive framework for post-conflict transitions to peace as well as a site
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of coordination and a site of discourse. She argues that peace agreements and the lex
pacificatoria can inform the jus post bellum paradigm and provides an empirical review
of peace agreements to distil core norms and principles that are important to jus post
bellum. Dov Jacobs emphasizes the importance of sovereignty, asserting that one of the
main goals of jus post bellum should be to relegitimize sovereignty rather than bypass
it. Jacobs proposes an innovative inversion of Scelle’s dualité fonctionnelle by discuss-
ing how international institutions should be conceptually analyzed as organs of the
national legal order, rather than the opposite. Yaél Ronen explores the idea of “jus post-
occupation,” exploring the difficulties of post-occupation obligations and the obliga-
tions of former occupants. She suggests that post-occupation law should address both
individual and collective interests. Matthew Saul asks whether there is a role for jus post
bellum in creating post-conflict governments. Saul focuses on the international law of
political participation, which specifies an electoral process as a means for public par-
ticipation in governance, and questions whether it is adequately suited to deal with the
complexities of post-conflict settings. He asserts that this law must balance two com-
peting interests: the importance of context-specific nature of the approach taken and
the importance of accountability.

Aurel Sari, Cymie Payne, and Frédéric Mégret explore specific questions of jus post
bellum norms. Sari addresses the normative foundations of the legal status of foreign
armed forces deployed in post-conflict environments. Sari derives principles of general
application from various sources of international law regarding the status of foreign
armed forces, and compares them with jus post bellum priorities. He then examines
consensual and non-consensual presence of foreign troops and the balance between
the competing legal interests of sending and host states. Sari contends that jus post
bellum should be conceived of as a process of transition rather than simply a set of
norms, and that this process should be flexible and context-specific in order to ade-
quately address the variation in legal and factual circumstances of different post-
conflict scenarios. Payne considers the norm of environmental integrity and queries
the relationship between this norm and jus post bellum. She argues that in order to real-
ize environmental integrity, jus post bellum must incorporate reparations, collective con-
cern, and reconstruction. Mégret focuses on justifications for insurgent amnesties and
asks whether the aim of reconciliation is a clear enough motive to extend amnesties to
all insurgents. Noting amnesties as a challenge for jus post bellum, Mégret argues for
a principled approach to amnesties for insurgents. This approach should accept that
insurgencies can be legitimate, Mégret contends, particularly when they are against a
regime engaged in massive abuses of human rights or violations of international law.
Part 4 makes concrete the all-too-often abstract discussions of the substance of “jus” in
jus post bellum. This section further offers a new perspective on the “jus” by exploring
it from a legal rather than moral or accountability-centered perspective.

IV. Conclusion

Together, these chapters offer a comprehensive view of what could be termed the “spec-
trum” of jus post bellum. Authors present maximalist and minimalist conceptions of
jus post bellum. They describe jus post bellum theory and practice as well as general
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and specific applications of the concept. Some authors focus on the lex lata (what the
law is) while others focus on the lex ferenda (what the law should be) with relation to
post-conflict situations.

It becomes clear that jus post bellum cannot simply be modeled after jus ad bellum
or jus in bello. It is a distinct concept, with its own functions, form, and content. It is
still seeking its space in just war theory and international law. The most limited com-
mon denominator is that it serves as an analytical framework to guide discussion on
fundamental challenges of international society. It opens new debates on the inter-
play between law and morality, the use of specific norms, standards, and practices of
post-conflict conduct and a range of cross-cutting issues, such as the importance of
inclusion, local ownership, context-specific approaches, and the critical need to address
gender-sensitive issues and women’s perspectives in the study and application of jus
post bellum.

The volume’s coverage of the topic is both broad and deep, but gaps and silences
remain, as do opportunities and risks. Some of them are addressed separately in the
Epilogue. The chapters below demonstrate the complexity of the issues raised by jus
post bellum and different approaches toward fundamental elements of the concept.
While there is some agreement on rationales and blind spots, voices differ as to the
direction in which jus post bellum should develop. In the context of just war theory, sig-
nificant focus has been placed on the idea of “justice after war” This focus on “justice”
serves also as a natural starting point in the context of international law. But the contri-
butions in this volume indicate that the tides may be shifting. With the growing impact
of law in peacebuilding and greater reception of the concept in peace studies, the nexus
to “sustainable peace” may gain greater weight—not necessarily in the form of the clas-
sical “liberal peace” idea, but in a novel, pluralistic way. Jus post bellum might serve
as an instrument to overcome some of the existing normative and disciplinary biases
in the international order. One of its strengths is that it creates the space to re-think
entrenched dichotomies—for example, the interplay between security and human
rights, law and politics, and peace and justice. What follows in this volume hopefully
provides a useful “map” of the conceptual foundations for the onward journey.
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Jus Post Bellum, Grotius, and Meionexia

Larry May*

In very recent times, the jus post bellum has begun to get attention.' Yet this branch of
the Just War tradition was certainly countenanced and discussed in very early times
as well. Today it is recognized that there are at least six post bellum principles: retribu-
tion, reconciliation, rebuilding, restitution, reparations, and proportionality, what we
might call 5R&P. This part of the Just War tradition is not nearly as well settled as the
other two parts. Indeed, there is not even consensus on what the conditions are, or
even whether they are conditions of the same sort as those of the jus ad bellum and jus
in bello.

In this chapter I will highlight several themes that are of theoretical and practical
interest. First, I give a brief account of the six principles of jus post bellum, indicating
how each was already addressed by such important sixteenth and seventeenth-century
theorists as Hugo Grotius, Francisco Vitoria, and Francisco Suarez. Second, I provide
a defense of seeing meionexia as a principle of justice well-suited for jus post bellum
deliberations. Third, I attempt to answer the question: Is jus post bellum binding law? by
going back to Grotius and Hobbes, especially to their discussion of the relation between
the laws of nature and the laws of nations. And then in the fourth section, I conclude
with a few thoughts about how jus post bellum and transitional justice relate to each
other.

* Ph.D,, ].D., W. Alton Jones Professor of Philosophy, Professor of Law, and Professor of Political Science,
Vanderbilt University.

! See Larry May, After War Ends: A Philosophical Approach (Cambridge University Press 2012);
Larry May and Andrew Forcehimes (eds), Morality, Jus Post Bellum, and International Law (Cambridge
University Press 2012); Larry May and Elizabeth Edenberg (eds), Jus Post Bellum and Transitional Justice
(Cambridge University Press, forthcoming in 2014). Also see Carsten Stahn and Jann Kleffner (eds), Jus
Post Bellum: Towards a Law of Transition from Conflict to Peace (TMC Asser Press 2008); and Eric Patterson
(ed.), Ethics Beyond War’s End (Georgetown University Press 2012).
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I. Historical Roots of Jus Post Bellum Principles

After war is over, one of the most important and most difficult conditions to satisfy is
that of retribution—bringing those to account who committed wrongs either by initi-
ating an unjust war or by waging war unjustly. This is especially problematic because
holding criminal trials and then punishing often-popular state leaders, for instance,
sometimes makes another condition of jus post bellum, reconciliation, very difficult to
satisfy. But it is hard to comprehend what jus post bellum justice would involve if it did
not have some accounting for the wrongdoers during the war or armed conflict that has
now ended. In the sixteenth century, Francisco Vitoria argued that wrongs committed
during war should be punished “proportionate to fault,”* linking retribution with jus
post bellum proportionality. And Vitoria argued that the guide to whether to seek retri-
bution is whether it “be for the public good.”® We will return to this idea several times
in this chapter.

Closure is hard to achieve if there is not a public reckoning for those who used the
war as an occasion to commit wrongs, or who chose to conduct war in a wrongful way.
This is because at the end of war there needs to be a just peace. The major theorists of
the Just War tradition rarely talked about criminal trials, but certainly were focused
on punishment of some kind for the wrongdoers after war ends. Grotius talked about
some kind of tribunal in this respect, as when he says that “in some cases war is lawfully
waged [...] in order that they [the criminals] may be brought to trial”* But there would
be another 300 years before the first war crimes tribunal would sit at Nuremberg.’

The second condition of the jus post bellum is reconciliation. After war or armed con-
flict is over, a key consideration of post bellum justice is that the parties come to a lasting
peace where mutual respect for rights is the hallmark. Vitoria was concerned with the
effects of punishing those who have done wrong during war, and argues that punish-
ment must be mitigated by “moderation and Christian humility” so as best to achieve a
secure and just peace.® I will return to this idea of humility in Section 4. Reconciliation
was recognized by Grotius when he discussed the conditions for which clemency
rather than punishment should be meted out,” or where he claimed that there are cer-
tain duties that must be performed even toward one’s enemies.® Today, reconciliation is
again taking center stage in jus post bellum debates with the idea of a return to the rule
of law as a major normative category related to reconciliation.’

? Francisco Vitoria, De Indus et de Ivre Belli Reflectiones (Reflections on Indians and on the Laws of War,
first published 1557, John Pawley Bate tr., The Carnegie Institution 1917) s. 56, 185.

* Vitoria, De Indus et de Ivre Belli Reflectiones (n. 2) s. 47, 182.

* Hugo Grotius, De Jure Belli ac Pacis (On the Law of War and Peace, first published 1625, Francis
W. Kelsey tr., Clarendon Press 1925) bk I, ch. 3, s. 13, 69.

® See my discussion of the “Nuremberg Precedent” in Larry May, Aggression and Crimes Against Peace
(Cambridge University Press 2008) ch. 7.

¢ Vitoria, De Indus et de Ivre Belli Reflectiones (n. 2) s. 60, 187.

7 Grotius, De Jure Belli Ac Pacis bk I11, ch. 11, (n. 4) s. III, 725.

8 Grotius, De Jure Belli ac Pacis bk 111, ch. 9, (n. 4) s. I, 722.

® See Colleen Murphy, A Moral Theory of Political Reconciliation (Cambridge University Press 2010).
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The third condition of jus post bellum is rebuilding. Rebuilding is the condition that
calls upon all those who participated in devastation during war to rebuild as a means
to achieve a just peace. Grotius said that “all the soldiers that have participated in some
common act, as the burning of a city, are responsible for the total damage.”** One of
the most difficult issues in the post bellum debates over the centuries is whether both
the just and unjust sides of a war have obligations to rebuild. Vitoria addressed this
issue straightforwardly when he said that “injured states can obtain satisfaction” even
if they are those who have done wrong because “fault is to be laid at the door of their
princes” not with those people who acted in good faith in following the dictates of these
princes."" While some in the Just War tradition called for the wrongful vanquished
state to be severely treated, Vitoria and others were concerned that rebuilding was nec-
essary for a just and lasting peace. This was also true of how the Allies responded to
winning the Second World War, namely by funding the rebuilding of Axis cities in
Germany and Japan, a topic to which we will return.

The fourth condition of jus post bellum is restitution. Vitoria addressed this condi-
tion when he urged that we distinguish between land and “immovables” in determin-
ing what the victor can legitimately demand.'? Vitoria believed that restitution was
due only in certain situations because he generally thought that the victors get to keep
“movables” insofar as they are necessary for paying compensation for what the war has
cost. In this regard Vitoria said that “he who fights a just cause is not bound to give back
his booty.”** Grotius also argued strongly for this view in his book De Jure Praedae.**

When it comes to land that has been seized, though, most theorists believed that
these lands should be returned as a matter of restitution after war ends, as long as it
is not necessary “as a deterrent”'® This position on restitution is sometimes also held
today, although it is becoming more common to think that restitution of land is nor-
mally owed at war’s end not as deterrent but as required restoration. There are excep-
tions, such as Israel’s refusal to give back the West Bank and Golan Heights after its so
called Six Day War with Egypt and Syria. Israel claimed that these lands were needed to
be able to deter future aggression. Here Israel seemingly followed Vitoria’s understand-
ing of restitution in linking restitution to deterrence.

The fifth condition of the jus post bellum is reparations. Suarez said that “in order
that reparation of the losses suffered should be made to the injured party” war may
be declared.'® But reparations are more typically discussed as due after a war is over.
Indeed, Grotius said that “there are certain duties which must be performed toward
those from whom you have received an injury.”'” This remark is mainly addressed at

1% Grotius, De Jure Belli ac Pacis bk I1I, ch. 10, (n. 4) s. IV, 719.
! Vitoria, De Indus et de Ivre Belli Reflectiones (n. 2) s. 60, 187.
* Vitoria, De Indus et de Ivre Belli Reflectiones (n. 2) s. 50, 184.

'* Vitoria, De Indus et de Ivre Belli Reflectiones (n. 2) s. 51, 184.

* See Hugo Grotius, De Jure Praedae (On the Law of Prize and Booty, first published 1605, Gwladys
L. Williams tr., Clarendon Press 1950).

'* Vitoria, De Indus et de Ivre Belli Reflectiones (n. 2) s. 52, 184.

!¢ Francisco Suarez, “On War” (Disputation XIII, De Triplici Virtue Theologica: Charitate, first pub-
lished c. 1610), in Selections from Three Works (Gladys L. Williams, Ammi Brown, and John Waldron, tr.,
Clarendon Press 1944) Disputation XIII, s. IV 4, 817.

7 Grotius, De Jure Belli ac Pacis bk I1I, ch. 11, (n. 4) s. I, 722.
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prohibiting cruelty'® but it can easily also be seen as a way to view reparations, where
even the just victor may have duties of reparation to the unjust vanquished. Reparations
are often crucial for reestablishing trust among the parties after war’s end as well as a
simple matter of restitution.

The sixth jus post bellum condition is proportionality. One way to understand post
bellum proportionality is as applying to each of the other five conditions. Whatever is
required by the application of other normative principles of jus post bellum must not
impose more harm on the population of a party to a war than the harm that is alle-
viated by the application of the other post-war principles. In this sense, jus post bel-
Ium principles are not necessary conditions so much as they are desiderata, to use Lon
Fuller’s term.

For Fuller, the components of the rule of law are desiderata.'® Desiderata differ from
necessary or sufficient conditions in that they need not be satisfied, at least not to their
fullest extent, for a war to be justly ended. But each of the desiderata must at least be
partially satisfied nonetheless. So, the proportionality principle calls for a determina-
tion of how much each of the other jus post bellum principles should be applied in light
of the context.

Jus post bellum proportionality is perhaps closer to a meta-principle than the other
two Just War proportionality principles, ad bellum and in bello proportionality. But
this proportionality principle is still about weighing and context as was true for the
other proportionality principles. Yet, post bellum proportionality focuses on the other
post bellum conditions, unlike the way the ad bellum and in bello proportionality con-
ditions are understood. One of the reasons for this is that at war’s end military opera-
tions have ceased, and so the actions that proportionality will concern are some of the
very components of the larger jus post bellum, such as reparations and retribution.
We are asked to consider whether the operation of these other post bellum princi-
ples might not do more harm than good. A just peace is one where demands are not
disproportionate.

Think again about restitution and reparations. These principles are often seen as a
key to post-war justice and important dimensions in achieving reconciliation. But if
the losing side of a war is already devastated and cannot easily repay the winning side
what it would normally be thought to owe, then there is reason to think that demand-
ing that full reparations be made is in some sense disproportionate. The question is
in what sense is it disproportionate to demand reparations payments from those who
are already devastated by the effects of a long war. And one answer is that demanding
full reparations might pose a greater burden on the losing side than it will benefit the
winning side in terms of long-term peace. Indeed, for this and related reasons Grotius
proposed that meionexia, demanding less, could be seen as a principle of post bellum
justice. For demanding less than what is one’s due can be crucial for avoiding dispro-
portionate settlements at the end of a war or armed conflict. Jus post bellum proportion-
ality is the condition, or desiderata, which is aimed at aiding in the avoidance of overly
severe terms of a peace settlement.

'* For more on my Grotian account of cruelty and laws of war, see Larry May, War Crimes and Just War
(Cambridge University Press 2007) chs 2 and 3.
' See Lon Fuller, The Morality of Law (Yale University Press 1964).
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II. Meionexia and Post Bellum Justice

In the early modern period, Grotius is the great defender of the principle of meionexia
as the conceptual underpinning of jus post bellum. Grotius distinguishes an external
and an internal “interpretation of the term ‘to be permissible. ”*° External obligations
are those imposed by explicit law; whereas internal obligations are “moral” obliga-
tions.*" It seems to me that the internal obligations that Grotius here addressed, which
he also calls considerations of honor or humanity, are similar to what Hobbes, just a
few years later, would call judgments “in fora interna” or judgments according to con-
science.”> Meionexia is appropriately seen here by Grotius as part of the internal obliga-
tions of conscience. I return to this issue in Section 4.

And Grotius made this fairly explicit when he then addressed restitution and repa-
rations. Even if one side fights a just war, it may not be entitled to the spoils of war,
argued Grotius. Restitution as a matter of internal justice or obligation is something
that may be owed even on the part of the just and victorious nation. And the reason
for this is that justice can sometimes be a matter of not demanding what one has oth-
erwise a (external) right to demand. Indeed, Grotius is one of the first to recognize that
things that are permissible are of two kinds—a narrow permissibility in terms of what
strict external right demands, and a wider notion that takes into account humanitarian
considerations of the sort that jus post bellum involves. For Grotius, justice is not based
in weakness but is grounded in what he had earlier described as “the common good.”**
I return to this issue in the penultimate section of this chapter.

In Grotius’s view, justice is seen as a matter of moderation, where there are limits to
what can be done “even in a lawful war”** Grotius built on the Ancient Greek concep-
tions that saw justice as a form of moderation where justice was best understood in
terms of moderation in the specific situation that one faced. And in this respect justice
should not be seen as a strict notion that does not take account of the suffering that may
result from demands that were permissible in one sense but not permissible in terms of
values like compassion. Indeed, the idea that justice should encompass compassion is
a central idea in what I regard to be the very best understanding of justice in a jus post
bellum context.

Justice is normally understood as retributive, compensatory, or distributive. In
retributive justice, the person who has done wrong is treated according to what is his
or her due, in most cases this means some kind of penal sanction. In compensatory
justice, one must pay back what one has wrongfully taken or damaged, again as what
is due. In distributive justice, where things can be divided, equality is the rule, or there
must be salient reasons for unequal division. But there is a fourth form of justice that
is appropriate for situations where the good cannot be secured by adhering strictly to
what is due, perhaps because securing what is due will set the stage for greater wrong

20" Grotius, De Jure Belli ac Pacis bk 111, ch. 10, (n. 4) s. III, 717.
2 Grotius, De Jure Belli ac Pacis bk 111, ch. 10, (n. 4) s. V, 720.
2 See Thomas Hobbes, Leviathan (first published 1651) ch. 15.
2% Grotius, De Jure Belli ac Pacis bk I, ch. 1, (n. 4) s. VIII, 36.

2% Grotius, De Jure Belli ac Pacis bk 111, ch. 11, (n. 4) s. I, 722.
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or harm in the long-run. In my view, the form of justice appropriate for jus post bellum
is meionexia, which incorporates aspects of the other three forms of justice, but is dis-
tinctly different from each of them.

In Aristotle’s account, justice is a mean between the extremes of excess (demand-
ing too much) and deficiency (demanding too little). Aristotle identifies the excess as
pleionexia, but does not name the deficiency. I believe that the deficiency should have
been named meionexia, as philosophers in the Ancient period who followed Aristotle
recognized. But some of these philosophers, such as the Cynics, thought that meionexia
was actually the best characterization of justice itself. I maintain that demanding too
little is the wrong way to think of meionexia. Rather it is best seen as simply demand-
ing less than one is due, or perhaps not demanding all that is one’s due. So understood,
meionexia can be seen as a form of justice. Meionexia calls for people to accept, or
demand, less than what they are due if this is necessary for some greater good as well as
for achieving justice understood in its wider sense.

Meionexia does not simply call for compromise or settling for less.”® Instead,
meionexia requires that in some cases people not demand what they are due as a way
to gain a more secure and lasting peace. Compromise is problematic when it involves
one or both parties having to sacrifice what is morally valuable to their integrity. On the
assumption that all people strive for a just and lasting peace, there is no loss of integrity
involved even when the parties decide to give up what is morally important to them.
In the sense that all parties will equally get what they strongly desire, a just and lasting
peace, there is a sense in which meionexia as a jus post bellum principle is closely related
to justice understood in distributive terms.*®

In post-apartheid South Africa, criminal trials and accompanying punishments were
not pursued even though the victims had the right to demand them as a matter of
strict retributive justice. But in not following strict justice, the Truth and Reconciliation
Commission did not let the perpetrators of apartheid oft the hook since there were still
some penalties, as was also true in Rwanda with the gacaca proceedings.?” The idea was
to establish a return to the rule of law and mutual respect within a war-torn society by
indicating that the victors would not demand all that they had a right to. Here justice as
meionexia was consistent with the deontological underpinnings of retributive justice.

In addition, when the Allies decided to help rebuild the Axis countries after the
Second World War, this was not a compensatory payment but rather an investment in
reestablishing peaceful partners and fellow democratic states. By not demanding what
the victors had a right to demand, victors show a respect for those individuals who are
part of the vanquished side but who are often not complicit in the aggression of their
political and military leaders. Showing respect for these vanquished people, but not
necessarily for their leaders, can be crucial for a return to the rule of law. In such a situ-
ation, the people are motivated to demand of their leaders a change in how the people’s
rights are viewed by these leaders.

** See Robert Goodin, On Settling (Princeton University Press 2013).

%% See Martin Benjamin, Splitting the Difference (University of Kansas Press 1990); also see Avishai
Margalit, On Compromise and Rotten Compromises (Princeton University Press 2010); and Amy Gutman
and Dennis Thompson, The Spirit of Compromise (Princeton University Press 2012).

*” See Larry May, Genocide: A Normative Account (Cambridge University Press 2010).
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On my construal of the jus post bellum, providing compensation to deserving van-
quished victims is hard to do unless those who are not responsible for the victims’
harms are asked to contribute to the payment of the compensation. After war ends the
vanquished government often cannot provide such compensation. In this sense repara-
tions and restitution are accomplished as is sometimes true in auto accident cases in the
US and elsewhere, as a kind of no fault plan. Those who are most able to pay are asked
to pay compensation, even though they have no strict duty to do so.?® The justice of jus
post bellum is secured not through giving to people what is their due in the short run,
but in securing what is good for societies that seek to return to a lasting peace. Again,
we can see this in operation historically in the way the US and its allies paid for the
rebuilding of Germany and Japan after the Second World War.

Another way to see that meionexia is not necessarily at odds with traditional under-
standings of justice is to see that justice has often been associated with equity. Equity
(epikeia), as a part of justice as fairness, has been one of the hallmarks of justice since
the time of the Greeks but even more so in the contemporary period especially in the
writings of John Rawls and other liberal theorists. Even if one is due something it may
be that demanding it is not fair in some cases, and hence that it would be unjust to
demand all that one is due. This may be unfair in the sense that it may fail to see that
the person who is properly your debtor simply has gotten into this position not by his
or her fault. Or the person who is in your debt may simply not have the means to pay
you on demand without undermining his ability to support his family. The aspect of
justice that encompasses fairness seems to be affronted if a person demands all that is
one’s due in such situations.*

Equity is not the only dimension of fairness, since fairness also involves a concern for
equality of treatment. And yet equality of treatment can be seen as better advanced some-
times when one does not, as opposed to when one does, demand all that is one’s due.
A situation where people start off with unequal shares of wealth will be exacerbated if a
strict notion of justice (where each can demand all and only what one is due) is applied—
thereby allowing the rich to get even richer at the expense of the poor getting poorer.
Equal treatment is often one of the prerequisites for equal respect. Yet providing strictly
equal treatment often exacerbates actual inequality. When there is major inequality in a
society (of wealth or status) the way people think of their worth is also adversely affected.
Indeed, such a situation could breed a society where people did not even have respect for
one another as fellow human persons. And such disparity in respect normally intensifies
conflict rather than providing a basis for the establishment of a lasting peace.

As I mentioned earlier, another component of justice is moderation, at least on the
Aristotelian account. And an associated character-based virtue connected to modera-
tion is humility, at least in the late-Medieval reworking of Aristotle. Vitoria spoke of the
importance of “Christian humility” in the Just War tradition. While not a proper Greek
virtue, the virtue of humility is closely linked with the kind of justice that is exemplified

% See Yaél Ronen, “Avoid or Compensate? Liability for Incidental Injury to Civilians Inflicted during
Armed Conflict” (2009) 42 Vanderbilt Journal of Transnational Law 181-225 (who defends a standard of
strict liability for compensating victims of armed conflicts).

** For more on equity, see Larry May, Global Justice and Due Process (Cambridge University Press 2011).
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by meionexia. One does not demand all that is one’s due out of a concern for the virtue
of humility.

And humility also seems to be the appropriate attitude to have, given the epistemic
problems associated with knowing what a person is due. It is the arrogant person who
thinks he or she knows exactly what is his or her due, and demands it all. This is often
arrogant because it does not recognize the epistemic difficulties of knowing the exact
measure of what is one’s due. Rather the person of virtue will recognize that humility
is often called for when one is not certain of what is one’s due, and that state of at least
partial ignorance obtains so frequently that one should display humility rather than
demand all that seemingly is one’s due. Epistemic-based humility is a sign that one has
the attitudes of a just person.

One might wonder whether meionexia might be better understood if it is not thought
to be a form of justice. Perhaps we should associate meionexia with charity rather than
justice. In this view, the concept of justice is best left to the strict considerations of pub-
lic right. What one should do in terms of one’s conscience seems to be a different mat-
ter than what one does as a matter of the kind of public justice associated with legality.
Indeed, when meionexia is said to be the cornerstone of jus post bellum, it then becomes
clear that we are not really talking of legal justice but of those considerations of private
conscience that are best distinguished from public justice. To add a large component
of what is normally seen as charity into a conception of justice seems merely to muddy
the waters in understanding the nature of justice.

My response to this important criticism is to suggest that humility, if not charity, has
played a role in the way justice is understood since the Middle Ages. In part, this is what
seeing justice as a form of Aristotelian moderation is all about. For justice to be charac-
terized as moderation, the demands of justice must not be seen as going beyond what is
reasonable to demand of people, given the disparate situations people find themselves
in. And seeing justice as connected to humility is also a way to make sure that justice
is not associated with pleionexia, where one demands more than is one’s due, either.
Sometimes it seems as though the demands of justice are those that are the loudest—
and in this way justice secures its place as the value of courtroom proceedings where
prosecutor and defense counsel make conflicting and strident demands. But, in my
view, justice is not best seen as adversarial in all settings. Yes, the victims need to be able
to demand what is rightly theirs, but their demands must sometimes be seen as moder-
ated by the circumstances.

So we have seen in this section that one who epitomizes moderation has a rea-
son not to demand all that one is due at the moment since this may turn out not
to be the best given long-term considerations. This brings us back to the ideas of
jus post bellum. In order to secure the long-term goal of a just and lasting peace, it
may be necessary for the current just and victorious party not to demand all that is
his or her due in the short-term. And while it is true that the victorious party will
thus lose what he or she has a strict right to gain in the short-term, there is often
much more to gain by not demanding all that is one’s due, and even in aiding those
who may not deserve to be aided, so as to further long-term peace prospects. This
is one of the central roles for meionexia in jus post bellum deliberations, as Grotius
recognized.
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ITI. A Brief Note on the Question: Is Jus Post Bellum
Binding Law?

If meionexia is not a matter of strict justice, but of humility and moderation, are peo-
ple bound to follow this form of justice. Grotius distinguished between the law of
nations and the law of nature,* as did other seventeenth-century philosophers such
as Hobbes.’" As I said earlier, Hobbes drew a distinction between what is binding in
conscience, in foro interno, and what is binding in society, in foro externo. For Hobbes,
natural law binds in foro interno, whereas civil law binds in foro externo. If one violates
the laws of nature one commits a sin, not a crime. Only when the laws of nature have
been given force and sanction by a sovereign does a violation result in a crime and a
call for punishment.

Similarly, Grotius separates the bindingness of morality, of what he calls the laws of
nature, from the bindingness of the law of nations. To say that something is only bind-
ing in one’s conscience, at least in the seventeenth century when Grotius wrote, was
not to imply that the bindingness was weak or inconsequential. What the law of nature
dictates is “forbidden” according to Grotius.>” The law of nature is grounded in “the
common sense of mankind,”** where all or almost all nations would affirm them. And
Grotius adds that the law of nature is “written in their hearts, their conscience”** In this
sense, jus post bellum as grounded in meionexia can be binding even if it is not a mat-
ter of strict justice. Indeed, not all of justice is binding in the same way, since not all of
what is just is written into anything like black letter law.

The phrases used by Grotius and Hobbes are very similar to the words used in the
Martens Clause to The Hague Convention (II):

Until a more complete code of the laws of war is issued, the High Contracting Parties
think it right to declare that in cases not included in the Regulations adopted by them,
populations and belligerents remain under the protection and empire of the princi-
ples of international law, as they result from the usages established between civilized
nations, from the laws of humanity and the requirements of the public conscience.*

Here we have a regime of international law that is not strictly speaking lex lata but
is also more than mere lex ferenda. It is my view that Grotius saw the laws of nature,
including the principle of meionexia, as having this character—they are binding but not
in quite the same way as black letter law because they are not promulgated and proven
in the same way.

%% See Larry May and Emily McGill (eds), Grotius and Law (Ashgate Publishing Co forthcoming in
2014) esp. the essays in the final section.

*1 See Larry May, Limiting Leviathan: Hobbes on Law and International Affairs (Oxford University Press
2013) esp. ch. 8.

32 Grotius, De Jure Belli Ac Pacis bk I, ch. 1, (n. 4) s. X, 39.

33 Grotius, De Jure Belli Ac Pacis bk I, ch. 1, (n. 4) s. XII, 42.

3% Grotius, De Jure Belli Ac Pacis bk I, ch. 1, (n. 4) s. XVI, 47.

% Preamble, Hague Convention (II) Respecting the Laws and Customs of War on Land (adopted 29 July
1899, entered into force 4 Sept. 1900) 32 Stat. 1803. There has been a healthy debate about how large a role
the Martens Clause has played and should play in the domain of proportionality. See Michael Newton and
Larry May, Proportionality in International Law (Oxford University Press forthcoming in 2014).
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Notice that the best way to translate Grotius's book, De Jure Belli Ac Pacis, is “On the Law
of War and Peace”” For our purposes it is of course worth comment that Grotius believed
there were laws not only of war but also of peace, jus post bellum. Of course, the Latin term
“jus” is ambiguous in English and can be translated not only as “law” but also as “rights,”
where perhaps “rules” is even better in this context. For Grotius there were binding rules
of peace just as there were binding rules of war. Insofar as Martens would have extended
the laws of war to also include the immediate aftermath of war, his “laws of humanity and
requirements of public conscience” would also concern jus post bellum.

Today the laws of war are fairly well settled, which is not true of the laws of peace.
In this sense jus post bellum is perhaps best seen as lex ferenda. Notice the switch in the
Latin terms from “jus” to “lex” Given that “lex” is most commonly translated as “law”
and not ever as “rights” or “right” perhaps the contemporary jus ad bellum and jus in
bello should be renamed as lex ad bellum or lex in bello. My point is only that the ques-
tion of whether jus post bellum is merely lex ferenda and not lex lata is a more complex
question than one might first imagine, especially from a Grotian perspective. Yet, ety-
mology aside, it is true that there is not as much treaty law or clear-cut custom, that per-
tains to the jus post bellum, as compared to the realms of jus ad bellum and jus in bello.

IV. Transitional Justice and Jus Post Bellum

Transitional justice concerns the moral and legal considerations that pertain to situa-
tions where a new, normally more democratic, regime is being formed after mass atroc-
ity or oppressive conditions have been stopped. Jus post bellum concerns the moral and
legal considerations that pertain to situations where a war or armed conflict has come
to an end. In both cases justice considerations pertain to situations where a just peace
is being established or reestablished. Transitional justice and jus post bellum share in
common many concepts. In both transitional justice and jus post bellum, reconciliation
is crucial but so also are retribution and reparations. In the literatures that are emerging
on transitional justice and jus post bellum, the victims of war and atrocity are front and
center. But of course the victims are not the only ones that need to be satisfied for the
securing of a just peace. The bystanders as well as the those who fought on the unjust
side of a war will also have to be satisfied to a certain extent if the peace is to hold.

The issues that I have been addressing are ones that have been addressed for thou-
sands of years, and yet these issues are also some of the most current and most timely.
The idea of holding truth commissions is very recent indeed. Yet, the idea of granting
amnesty, rather than taking revenge or seeking retribution, after war’s end is at least
as old as written history, with important amnesties occurring in Classical Greece and
earlier. Indeed, in reading Homer and Hesiod one comes away with the belief that in
Ancient Greece wars ended in only one of two ways, in amnesties or in mass slaughter
of the losers by the victors. Luckily today there are intermediate positions at the end of
war or mass atrocity.*®

*¢ On the issue of amnesty, see Larry May, Crimes Against Humanity: A Normative Account (Cambridge
University Press 2005) ch. 13; and Larry May, Genocide: A Normative Account (Cambridge University Press
2010) ch. 13.
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Transitional justice differs from jus post bellum in that the focus of transitional jus-
tice is on the processes that lead to a democratic or at least a less repressive regime
whereas jus post bellum is focused on the achieving of peace. So the goals are different
in that peace of course can be achieved outside of democratic political processes. And
democratic governments do not necessarily support the maintenance of peace. Indeed,
the democratic government in the US seems to be constantly trying to find new places
in the world to start wars.

Yet, there is significant overlap between transitional justice and jus post bellum since
the kind of peace sought in jus post bellum is a just peace, and that almost always means
a peace that is less oppressive than what had existed before. And democratic govern-
ments are probably more likely to support peace than non-democratic governments
(although there remains a debate about whether there is a relation between democracy
and peace). Perhaps most importantly, the wars that are fought today are much more
likely to be civil wars than interstate wars, and the atrocities from which transition is
sought are much more likely to be accompanied by civil war than not.

Transitional justice is closely linked today with the Responsibility to Protect (R2P),
and R2P shares much in common with the 5R&P of jus post bellum. The emphasis in
the third prong of R2P is on rebuilding, especially of the rule of law, and this is also true
of the rebuilding condition of jus post bellum. But there is a difference, perhaps a major
one, in R2P’s other prongs that involve recourse to military intervention to bring about
a stop to atrocities or to force a regime change toward a more democratic order. Insofar
as transitional justice is associated with this prong of R2P, there is a significant differ-
ence with jus post bellum, which seeks a just end to military operations. Nonetheless,
transitional justice and jus post bellum look toward a long-term just peace.

As I said at the beginning of these remarks, we have two examples that can tell us
quite a lot about how best to understand jus post bellum and transitional justice: Japan
and Germany at the end of the Second World War. And we have significant recent
examples of attempts to establish criminal trials and also to deal with victim repara-
tions—namely, the International Criminal Court, which is in the background of most
of the contemporary debates about both jus post bellum and transitional justice. In
addition, there are the ongoing attempts to find a way to end the US and NATO’s long
war in Afghanistan—unfortunately this war, like the one in Iraq, was begun without
exit strategies—but surely this is what jus post bellum principles would have called for.
Peace and justice do not come easily, and there will continue to be many examples
where serious discussion of justice after war or atrocity may aid policy-makers and citi-
zens in understanding how a just peace can be secure.
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At War’s End: Time to Turn
to Jus Post Bellum?

Mark Evans

I. Towards a Conceptual Toolkit for Jus Post Bellum

As is evident from the contents of this volume, jus post bellum—the account of what
justice permits and/or requires in the ending and aftermath of war—can be treated
either as a matter of what the law says or implies in this regard, or as a matter of what,
independently of the law, morality holds with respect to the issue. These two different
concepts of jus post bellum’s content can of course be related: many moral philoso-
phers, for example, would argue (as I do) that they seek to identify the moral principles
which animate the body of law that constitutes “legal” jus post bellum. Others, however,
argue that the “moral” concept is redundant, sometimes because they are skeptical of
the existence of separate moral principles and sometimes because they believe that the
relevant moral judgments are either too indeterminate or too contestable (“who is to
say what is just, if not the law?”), with no authoritative way of specifying their content.
Some thus conclude that it is only the legal concept of jus post bellum that can be really
meaningful and useful.

Implicitly, this chapter rejects this conclusion in wishing to bring the legal and moral
theorists of jus post bellum into closer dialogue. But, to be fruitful, these exchanges
would need to exhibit something that, with some justification, the “legalists” might
also believe to be lacking in the moral theory: conceptual clarity. This simple but vital
requirement can obviously be levied on both concepts of jus post bellum, but it is par-
ticularly pressing on the moral theory insofar as it is posited independently of con-
crete legal embodiment such as statute, international agreement, and so forth. Its more
abstract character renders it more vulnerable to this defect. Perhaps this should come
as no surprise: for all that we might try to trace back the origins of jus post bellum into
distant reaches of the just war tradition, as a substantive field of moral inquiry in its
own right, it is still maturing. Nevertheless, it is here contended that “moral” jus post
bellum (and, unless otherwise stated, it is this conception which is hereafter intended
by “jus post bellum”) has been, and is, prone to a certain conceptual inattention that
needs correcting. Especially insofar as the theory is designed to be action-guiding, this
could have significant practical consequences. In assembling the toolkit from which we
construct jus post bellum, we thus need not only the right kind of tools but also assur-
ance that they are sharp enough to do the job.

This chapter does not offer a full account of what should be in the toolkit: that is too
large an undertaking here. All it can achieve is an opening-up of some lines of inquiry
to be pursued in greater depth, but if the argument’s guiding contention is correct, a
significant shift in the way jus post bellum is conceptualized may be in order. Modest
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though this chapter’s remit may be, its focus is what is undoubtedly the main tool
in the kit: the concept of justice itself. How it is to be understood: its nature or con-
tent, and its function or role in jus post bellum are all significant potential sources of
unclarity. In particular, there may be reason to doubt what at first sight appears to be a
ready point of agreement between “moral” and “legal” jus post bellum, namely, that it is
indeed justice which should give us our post bellum orientation. Now, no quibble will
be raised with respect to the legal conception’s use of the term to define its content: it
may be implicitly accepted that what is legal is therefore what is just, in a straightfor-
ward legal sense of what “justice” means. (I offer no view as to whether this is as clear-
cut as it appears.) But whether, or to what extent, jus post bellum as a moral theory is a
theory of (moral) justice is more complicated than its theorists have allowed. The jus
in jus post bellum is typically and perhaps automatically taken to denote that follow-
ing its precepts means “doing what justice requires” This chapter urges us to pause at
this point: even if jus post bellum gives us an account of what is justified in war’s end-
ing and aftermath, is this necessarily and wholly an account of what justice permits
or demands? Here, perhaps we should tweak the chapter’s title: is it, indeed, justice to
which we turn at war’s end?

My inevitably selective entry-points into the “clarity” debate raise two general ques-
tions about justice in jus post bellum: (a) whether its nature, function, and role might
be conceptualized too narrowly to the detriment of jus post bellum’s adequacy; and
(b) whether its nature or content might be conceptualized too widely such that jus post
bellum labels as “justice” some principles or precepts that are not appropriately thought
of as matters of justice at all:

(a) is addressed through consideration of Seth Lazar’s argument that jus post bellum
must be clearly distinguished from a morality of peacebuilding: the latter is
forward-looking in the tasks it sets itself in a way that jus post bellum, when
conceptualized as a theory of how a conflict should be properly concluded, is
said not to be. Thus, according to Lazar, jus post bellum has at most a more
limited role when the guns fall silent than its advocates have assumed. In
response, the flexibility of “justice” will be demonstrated in contention that he is
overly dismissive of the role that could be played by what can rightly be called
an account of post bellum justice;

(b) is addressed through consideration of Darrel Mollendorft’s argument that
what we need morally to determine when a war should be rightly brought
to an end is a theory that needs to be distinguished from jus post bellum: jus
ex bello. Jus post bellum has officially focused only on how a just war should
be ended, and this supposed limitation becomes evident when the relevant
moral calculations, which justified the initial resort to war, shift during its
course such that morality may permit or require its ending without its initial
moral objectives being achieved and, thus, perhaps without jus post bellum’s
requirements being (fully) followed. Mollendorff has undoubtedly identified
an important gap in just-war theorizing, but this kind of sub-optimal scenario
starkly raises the question of whether, or to what extent, it is still justice that
guides us in such circumstances.
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The aforementioned constraints prevent a full account of what is meant by “justice”
at each point of these two analyses but, to reiterate, the purpose is to initiate but not
fully to conclude the debate: enough can be said to indicate the questions to be raised
about jus post bellum’s conceptual make-up and the form that its theory may consequently
take. And, with this “inconclusiveness” caveat in place, it is appropriate to preface these
discussions with identification of some of the variables that may need to be “decon-
tested”! whenever we wish to speak of justice.

II. What Might We Mean by “Justice”?

It is entirely unremarkable, because it is hardly unique in this respect, to say that “jus-
tice” is a contested concept. To use Rawls’s distinction, while we might agree upon
the basic referent of “justice” as a general concept—what it is in general that justice is
about—this “core” can be substantiated in various, perhaps rival, ways in the generation
of separate conceptions of justice.” For example, those who argue that justice requires
distributing resources according to need and those who argue that they should be dis-
tributed according to achievement (“merit” or “desert”) are debating the same general
concept but clearly decontest it substantively as divergent conceptions. And note that
they have to move beyond the general concept to state what they believe “justice” to
mean and entail because the concept is too thin on its own to convey their meanings
in full.

Some might argue that “justice” is actually “essentially” contested, in Steven Lukes’s
sense of the term: it is inherently liable to rival interpretations because of irreducibly
controversial disputes over the specific values that constitute the general concept.’ Thus
there is no morally or philosophically authoritative way of positing any one of its con-
ceptions as the “correct” or “best” one: no single conception coherently captures all that
might be reasonably thought of as “justice” If this thesis is valid, it seems plausible to
assume that essential contestability is more likely when the initial general concept is
complex in terms of the number of aspects that require conception-specific substan-
tiation. To bring this point into our present topic, we might reflect on the concept of
a “just peace.” Jus post bellum is standardly depicted as an account of what just victors
can and should do in securing the goal of a just peace which is the ultimate aim—the
basis of the just cause—of a just war. Jus post bellum theorists will all agree that they are
debating the same basic concept when they consider how to understand a “just peace”
but it is not difficult to appreciate how readily they may disagree once they begin to
spell the specifics of what they understand by it, springing from questions of “what is
justice?,” “what is peace?,” “what rights and responsibilities follow from the moral pre-
cepts of a just peace?” and so forth. Hence, one reason to think that the concept of a just
peace is elusive in the sense of it being difficult authoritatively to explicate in full is that
it could be essentially contested.*

! To “decontest” means to settle on one meaning of a contested term in a particular discourse: see
Michael Freeden, Ideologies and Political Theory (Oxford University Press 1996) 76.

? John Rawls, A Theory of Justice (Oxford University Press 1972) 5.

* Steven Lukes, Power: A Radical View (Macmillan 1974) 9.

* This suggestion is explored in Mark Evans, “Just Peace: An Elusive Ideal” in Eric Patterson (ed.), Ethics
Beyond War’s End (Georgetown University Press 2012).
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One does not have to accept the essential-contestability thesis to recognize that dis-
putes over the meaning of “just peace” may be vexatious and difficult to resolve, and
this point is all we need when stocking a suitable toolkit.” So the rest of this section is
concerned not with the specific kinds of value that might populate different concep-
tions of justice and just peace (the kinds of value at issue, for example, over whether
“justice” is about distributing according to need or earned merit) but with other kinds
of variables which are manifest in debates about them and of which jus post bellum
theorists need to be aware.

First, some treat justice as a specific principle or virtue, or some set of such, that pro-
vides one normative consideration among others against which its claims may have to
be balanced. Typically, justice in this sense is very generally about “giving people their
due” (and we can see how different conceptions can be generated over how we under-
stand this injunction) and, when working out, for example, which principles should
govern the organization of social affairs, the claims of “justice” thus understood might
be weighed against others such as “freedom” and “democracy;,” with further dispute
arising over how that balance is best struck. In other words, there may be legitimate
trade-offs between the claims of justice and the claims of other values in determining
the best outcome. An attendant variable here is whether one is speaking of justice in
a comparative sense—measuring what one is due relative to what is available to dis-
tribute with respect to trying to give everyone their due—or a non-comparative sense,
measuring with reference to some standard which is independent of what is available
to distribute among all relevant subjects.

Others treat “justice” as a “master concept,” some optimal combination of values
which together constitute “justice” as the highest or primary quality or virtue of society.
The Aristotelian doctrine of justice as the mean, or Larry May’s concept of meionexia,
fall into this category.® Justice in this sense is not, in general, something to be traded-
off in any optimal circumstances: it is what is achieved when the best combination of
other values has been realized. It might be readily thought that, in its concept of “just
peace,” it is this particular sense of justice that is being employed by jus post bellum the-
orists: “just peace” looks as if it is amenable to an all-encompassing sense of “justice”
But, quite apart from whether this is an altogether satisfactory way of treating “justice”
(some reflection on which follows later), they rarely state clearly whether this is indeed
how they understand it, thus leaving it mysterious what they mean by justice and hence
unclear how one is meant to gauge whether it has been achieved in practice.

It is obviously necessary to specify the object of justice: what is it to which justice is to
apply? Often, it is a state of (social) affairs: “society;” the legal system, the “international
order,” for example. What state of affairs a “just peace” might refer to may be particu-
larly vexatious: what is it that a theory of jus post bellum believes should be manifest in

® Analternative notion here is “effective” contestability, adopted by Michael Freeden to avoid meta-ethical
claims about the essential nature of a concept abstractly conceived and instead to denote the effective
ineliminability of its contestability in actual political discourse (the logical possibility but cultural unfea-
sibility of its authoritative decontestation). See Michael Freeden, “Essential Contestability and Effective
Contestability” in (2004) 9(1) Journal of Political Ideologies 3.

¢ For discussion of this type of justice, see Larry May, After War Ends: A Philosophical Approach
(Cambridge University Press 2012) 6-10.
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terms of justice and peace? Is the latter, for example, a “macro-level” concept such that
ajust peace is sufficiently secured if manifest in the major, society-wide institutions and
relationships,” or must it also be manifest at the micro-level of a society, in small-scale
communities and individual relationships, for example? We might at this point even
move to a different general concept of justice which posits it as a state of character in
addition or as opposed to “social affairs” in terms of the arrangements of institutions: a
“just society” is thought by some to be a society populated by “just persons,” who mani-
fest certain virtues which are said to be those of justice.

However the object is posited, jus post bellum needs to be sensitive to the distinc-
tion between a “just peace” and a “just society” in that, not least in order to specify
the specific rights and responsibilities of just victors, the former is a more modest, less
demanding goal than the more comprehensive and longer-term objective of the latter.
A conception of a just peace will generally take inspiration from a conception of a just
society in the sense that achievement of a just peace should, at the very least, lay the
foundations for the building of a just society. But completing the latter task is some-
thing which conceptions of jus post bellum generally hold not to be an appropriate
objective for their remit. Still, some sense of the objects of “just peace” and “just soci-
ety” would appear to be vital to help us work out accounts of the objectives each ideal
yields. And a further issue to decontest has now become clear: we also need an account
of the subjects, or agents, of justice: on whose shoulders rest the rights and responsi-
bilities of its pursuit?

The last paragraph prompts the question of how we might postulate when a just
peace or a just society has been achieved—a further source of dispute. Some might
say that “justice” denotes a definite, fixed end-state of affairs, identifiable by verifying
the presence of the requisite desiderata at a specific time at which one could “freeze
the moment” when justice is reached, so to speak. One need not assume that all the
desiderata must be present in full to make this claim: that could well be too stringent.
Nevertheless, this approach assumes that in principle one can identify a fixed “thresh-
old” standard as we look for the decisive moment at which it is achieved. Others may
find this overly rigid or static, arguing that social affairs are too complex and fluid to
be normatively measurable in any sensible “checklist” way. They may argue instead for
treating the concept of a just peace as denoting an on-going process, stretched over
time, during which achievement of the individual relevant standards may wax or wane
and thus have to be continuously pursued, maintained or repaired (presence of a com-
mitment and ability to do so being more significant here, perhaps, than in the “check-
list” approach). This approach to the concepts does not remove the need for a threshold
standard altogether—we obviously require some idea of what the process needs to
achieve in order to count as being just—but it may be more amenable to its objects’
nature and hence easier to apply. Once again, jus post bellum’s theorists can reasonably
be asked to state where they stand on this particular conceptual divide.

We conclude this non-exhaustive survey with another distinction between two con-
cepts of justice, but one over which jus post bellum theorists need not divide in the sense

7 See, for example, Rawls’s notion of society’s basic structure—the institutions and relationships that
profoundly shape liberties, opportunities and resource distribution in society—as being the appropriate site
of justice: Rawls (n. 2) 7.
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that they need not have to affirm either one or the other. Rather, they may recognize
both of them are at work in their theories and that they may therefore need to indicate
which one is being employed, and how, at various stages of the theory’s assemblage and
application.

The two concepts are:

(a) a pristine concept: which posits what is just in, and about, the ideal world. To
explain: when we think about what, ideally, the world should be like with respect
to justice, we invoke a pristine concept in the sense that it is unsullied by the
defects of the world in which we actually live;

(b) a rectificatory concept: which applies to the “real” flawed non-ideal world.
“Justice” in this sense is a particular specification of what should be done—what
is just—in addressing problems which arise in such a world.

Now, before this distinction is further explicated (and it can be rendered in more
complex and nuanced ways which we will not be able to map here), it must be acknowl-
edged that not all theorists of justice will embrace it. Some, for example, think that
“justice” is only applicable in non-ideal conditions, for example of moderate scarcity of
resources where we have to work out who should get what when we do not have enough
to give everyone everything they want: it is exclusively rectificatory. (This Humean dis-
position is manifest in those Marxian theories which think that “justice,” and the need
for it, can be transcended once we reach the ideal world where there are no longer such
distributive problems that require redress.® ) But I contend that just war theory and jus
post bellum crucially rely upon this distinction, with the problem being that these theo-
ries are not always as clear on this point as they need to be.

Recall the claim that embedded in the just cause of a just war is the commitment to
secure a just peace. What this means and requires will vary radically from case to case
but, as will be made clearer in the next section, it provides the moral basis from which
jus post bellum springs. Next, let us return to the point made a few paragraphs back that
a conception of just peace is inspired by a conception of a just society: the former takes
its orientation from the latter even though its scope and objectives are narrower. But
does anything orient the conception of a just society? The way to answer this question
is, first, to see that whatever we think should and can be done is to some extent inspired
by a “pristine” conception of what the world should ideally be like, even when our
thinking is governed by a belief or recognition that we cannot (yet?) achieve that ideal
in full. The pristine denotes our fundamental, most ideal normative commitments and
inspires us to reflect and act upon how best we might move closer to their realization.
So, while we may appreciate that we will not be able to achieve our pristine ideals, we
still need to be clear about them: to keep them in view and under review as guides and
inspirations for our non-ideal world thinking and practice.

But talking about a just society in its pristine sense does not preclude us from also
having a concept of what a just society might be in terms of what we can realize in the
non-ideal world—as long as it is recognized that there are simply different concepts, or

® For explication, see G. A. Cohen, Self-Ownership, Freedom and Equality (Cambridge University Press
1995) 138-43.
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“types,” of justice here which are not properly reducible just to one. Justice as rectifica-
tory—how we deal with non-ideal world issues—takes its cue from pristine justice but
it is no less about justice for that. It is just a different basic concept of justice.

Overall, just war theory is straightforwardly rectificatory in the following sense.
Ideally, we should be living in a world where there is no war: the moral need to do so
(in response to a grave actual or threatened wrong which would never ideally arise)
reveals the radical non-ideality of our circumstances. Thus, there is no pristine concept
of justice for just war—but there is a rectificatory concept to ground the justice of a just
war, specifying what (rectificatory) justice permits or requires in the just cause that is
the military response to the great wrong which caused it. And insofar as the just cause
in question is about “just peace” we have two ways of conceptualizing the latter: the first
is as a pristine concept itself, which may not be fully achievable at war’s end or any fore-
seeable time thereafter but which still provides relevant moral orientation; the second
as a rectificatory concept, consciously responding to problems that ideally we would
wish not to have to deal with but still allowing us to talk of these responses in terms of
acting justly. Further, note how the latter may readily subdivide in jus post bellum into
a concept of rectificatory justice to cover what justice mandates in the immediacy of a
war’s conclusion and, subsequently, a concept of transitional justice to cover processes
in building towards a just peace.

The discomfort that many have felt over talking about “justice in war” might some-
times be explicable in terms of a failure to embrace this distinction, thinking only of
justice in pristine terms. And it is because we sometimes do think of justice in ideal,
pristine terms that we need this concept of it. But actually we often talk of justice in
rectificatory terms too: justice is done when we justly punish criminals who should
never have done what they have done but whose punishment, whilst not itself a mat-
ter of “doing good” in any ideal-world sense, is necessary to redress their wrongdoing
in a way that tries to uphold, or at least proclaim, the values of the world in which we
would wish to live. There is, then, obvious utility in this distinction for those who talk
of justice in the resort, conduct, ending, and aftermath of war, that most shocking of
non-ideal phenomena.

But we end this section with a warning about jus post bellum theorizing that is devel-
oped in sections IV and V in particular. Granted that justice can be legitimately con-
ceptualized as rectificatory, are there any limits to what might count as the “doing of
justice” in this category? Put somewhat differently, are there moral permissions and
obligations of the kind that jus post bellum is designed to specify which may neverthe-
less be so non-ideal that they are not appropriately thought of as matters of justice? The
kinds of question raised in this section are unavoidable when we confront this issue
and, as I will suggest, rather more may be at stake than a theorist’s desire for clarity and
rigour.

II1. Jus Post Bellum and the Pursuit of a Just Peace

In a wide-ranging critique of jus post bellum, Seth Lazar claims that it is too backward-
looking to be adequate as a theory for what should be done in a just war’s aftermath
because, in general, it is too dependent upon just war theory itself for its principles to



Mark Evans 33

move beyond the war and its justification and to look forward instead to the task of
peacebuilding:

Jus post bellum theorists are still too focused on warfighting—assessing our adher-
ence to those standards, remedying the wars done, punishing us for our breaches. It
is merely the ex post application of those warfighting principles. [...] Contemporary
theorists of jus post bellum have too quickly applied the categories and standards of
just war theory to the aftermath of war without reflecting adequately on what it is that
we need principles at all—and that is an open question—it should be a subordinate
component in a broader ethics of peacebuilding than theories of jus post bellum have
been. Just war theory cannot be its only, or even its primary source.’

For reasons I shall shortly present, this may be a valid charge against much contempo-
rary jus post bellum theory and can be regarded, in part, as a consequence of a failure
to reflect upon some of the issues raised above. But this need not endorse the rather
negative answer Lazar would give to this chapter’s title question. And, to be fair, Lazar
himself says that it is quite possible for just war theorists to develop an ethics of peace-
building under the sobriquet of jus post bellum.'° Indeed—and greater conceptual dex-
terity with a wider range of tools can help jus post bellum to transcend the limited form
it takes in his critique.

Lazar’s “backward-looking” charge is based on three claims about what he takes to be
jus post bellum’s main stipulations:

(i) that compensation should be a priority in the aftermath of war;
(ii) priority should be given to the punishing of unjust political leaders and war
criminals;
(iii) that states which launch justified interventions become responsible for
reconstruction in the states in which intervened on the basis of the so-called

“Pottery Barn Principle”—“you break it, you own it”!!

All three claims, he believes, arise from a conception of post bellum duties which is
grounded in rectification of the wrongs that initially prompted the war, and in respon-
sibilities arising from the destruction that just combatants have had to inflict during the
conflict. In other words, the duties are based on what has taken place and not on any
independent considerations of what should be done now that the war has concluded.
In response to these claims, then, Lazar proposes that:

(iA) reconstruction rather than compensation should be a priority, with resources
going in the first instance not to the most aggrieved but to the most needy
regardless of which side they were on;

(iB) just punishment presupposes the presence of adequate and impartial judicial
institutions, so it is the construction of those that must logically take priority
over actual acts of punishment;

° Seth Lazar, “Skepticism About Jus Post Bellum” in Larry May and Andrew T. Forcehimes (eds),
Morality, Jus Post Bellum, and International Law 220-1.
1% Lazar, “Skepticism About Jus Post Bellum” (n. 9) 221.
"' Lazar, “Skepticism About Jus Post Bellum” (n. 9) 204.
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(iC) the Pottery Barn principle may place too heavy a burden on just combatants
who have already borne so much. They are entitled to expect multilateral
assistance in reconstruction.'?

Paradigmatic of the theory targeted by Lazar is Brian Orend’s, whose tenets are:

(a) Proportionality and Publicity. The peace settlement should be both measured and
reasonable, as well as publicly proclaimed. In general, this rules out insistence on
unconditional surrender.

(b) Rights Vindication. The settlement should secure those basic rights whose viola-
tion triggered the justified war.

(c) Discrimination. Distinction needs to be made between the leaders, the soldiers
and the civilians in the defeated country one is negotiating with. Civilians are enti-
tled to reasonable immunity from punitive post-war measures.

(d) Punishment # 1. When the defeated country has been a blatant, rights-violating
aggressor, proportionate punishment must be meted out.

(e) Punishment # 2. Soldiers also commit war crimes. Justice after war requires that
such soldiers, from all sides of the conflict, likewise be held accountable to investi-
gation and possible trial.

(f) Compensation. Financial restitution may be mandated, subject to both propor-
tionality and discrimination.

(g) Rehabilitation. The post-war environment provides a promising opportunity to
reform decrepit institutions in an aggressor regime. Such reforms are permissible [.. .]
but they must be proportional to the degree of depravity in the regime.*

This type of jus post bellum may be labeled “restricted” because of the relatively lim-
ited nature of its tenets in terms of the likely timeframe in which they are to apply
(not much farther than the immediate aftermath of a war) as well as the scope (the
“demandingness”) of the responsibilities of just ex-combatants. (Indeed, given there is
nothing explicit about reconstruction beyond the rights-restoration orientation of (g),
it may be even more restricted than the version of jus post bellum, with its Pottery Barn
principle, Lazar has in mind.)

Sometimes, the aftermath of war may afford no opportunities for any more than
these restricted requirements to be observed: it may be as chaotic as its conduct so
often is. But, as Lazar seems implicitly to acknowledge, there is no reason to think
that jus post bellum is always and necessarily restricted in the above sense. To see
this, we should reflect upon the “just peace” goal in the just cause of a just war by
asking some of the questions prompted in the previous section. For example: what
might the goal entail and to what might the tenets it prompts apply? How much is
it reasonable to expect of the just combatants-the agents of justice-to bear and in
what timeframe?

! Lazar, “Skepticism About Jus Post Bellum” (n. 9) 205-17.
'* Brian Orend, The Morality of War (Broadview Press 2006) 180-1.
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Thus we may conceptualize an “extended” version of jus post bellum, which adds
broader objectives to the restricted variant, including the following requirements of
just ex-combatants (and perhaps others: there is nothing to say that only the latter bear
these post bellum responsibilities):

(1) to take full responsibility for their fair share of the material burdens of the war’s
aftermath in constructing a just and stable peace—which may include not only
exacting fair reparations but also balancing these against contributions to the
efforts to reconstruct the defeated state;

(2) to pursue those national and international political initiatives for war-prevention
(and/or, sub-optimally, conflict containment) and post-war reconstruction—
based on a broader commitment to promote a just peace in general, and not
just between and within the former enemies;

(3) to take a full and proactive part in the ethical and socio-cultural processes of
forgiveness and reconciliation that are central to the construction of a just and
stable peace—a recognition that “social” as well as “material” repair is typically
needed to establish or rebuild peaceful cultures.**

These principles are clearly rectificatory in that they seek to redress some of the wrongs
of war but they are distinguished from the restricted tenets in being more overtly con-
certedly oriented towards a pristine view of a just peace as informing their objectives.
Put slightly differently, they include the possibility of (elements of) transitional justice
as part of jus post bellum’s objectives and, though the very designation of them as “tran-
sitional” indicates their rectificatory character, what it is to which they seek to transi-
tion is directly informed by a pristine conception of justice.

The possibility (some would say, given the current state of the world, likelihood)
that such extended responsibilities will be extremely difficult to shoulder and/or sat-
isfy at war’s end need not make them any less what justice nevertheless requires in
this conception: what we would say, in this instance, is that justice cannot be fully
done. And a key reason why this claim can be made also addresses Lazar’s concern
that jus post bellum’s moral basis is supposedly retrospective. The basis of post bel-
lum justice is better thought of as resting not simply in rectifying the wrongs of war
but doing so in order to build a just peace. This is the forward-looking, constructive
element-part of the war’s original justification whose duties carry through the con-
flict itself into its aftermath. In other words, peacebuilding as what justice requires is
an element of the just cause, attendant on the righting of the initial wrong. For this
reason, there may even be a case for adding something like the following requirement
to jus ad bellum:

For there to be justice in the resort to war, one must plan to wage and conclude it in
accordance, as best one can at the time, with the criteria of jus in bello and jus post
bellum.

* For discussion of these tenets, see Mark Evans, “Balancing Peace, Justice and Sovereignty in Jus Post
Bellum: The Case of ‘Just Occupation’” in (2008) 36(3) Millennium 533. A much fuller version of extended
jus post bellum has recently been published by May, After War Ends (n. 5).
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To be sure, due to limitations of reasoning and imagination with respect to the extreme
vagaries of war, there will very likely be (and there almost certainly should be'® ) sig-
nificant indeterminacy and provisionality in what objectives, and concomitant respon-
sibilities/constraints, can be brought to bear at the ad bellum stage. But in thinking
through the “just-peace” goal, there is a need to reckon seriously with what this may
require of just combatants as necessary requirements in the justice of the cause.

Thus we turn to jus post bellum at war’s beginning as well as its end and its focus may
still be substantially forward-looking at that end-point even though the theory itself
does not shoulder an entire morality of peacebuilding. To isolate one among possibly
many reasons to insist on this point: if jus post bellum posits only just ex-combatants as
its agents—and we should not take this for granted'°—it should perhaps not be thought
of as so demanding as to require them to complete (with or without others) the pro-
cesses of peacebuilding: these requirements probably go well beyond what one could
reasonably expect of those who waged the just war. And one reason to think why this
may be so arises in particular if we view the “peace” that is aimed for in peacebuilding
as a fluid on-going process rather than a definite end-state: it may be unreasonable, and
perhaps undesirable, to expect just ex-combatants always to be part of that process in
occupation scenarios, for example, given that they should, at some reasonable point,
leave an occupied society to learn how to stand on its own two feet.

IV. Prematurely Ending a Just War Justly?

Darrel Mollendorff has proposed that just war theory needs to be completed with a
theory of jus ex bello. He claims that this should be conceptualized as being distinct
from jus post bellum because the latter “primarily concerns itself with the nature and
policies of the post-war order and the constraints that these place on the prosecution
of war [...] (jus post bellum) does not provide direct guidance on questions such as
whether and how a war, once begun, should be ended.”*” This is a fair comment inso-
far as jus post bellum theorizing does typically seem to assume that a just war should
end once the objectives which require war have been achieved: in addressing justice “in

'* This insistence is inserted in recognition of these limitations as requiring such indeterminacy not sim-
ply as a matter of regrettable necessity but as a virtue with respect to the vagaries of what will follow in terms
of what should be done at war’s end. It could be a profoundly costly error to try to conform to a whole set
of detailed and rigidly preset post-bellum-inspired rules once war begins. But it would be equally erroneous,
at least on moral grounds, to use the “vagaries” point to go to the opposite extreme and not plan to wage
war with any such thought or constraint with respect to what the war is being waged for. To illustrate: the
widely-accepted injustice of the 2003 Iraq invasion does not vitiate the relevance in this debate of the Bush
Administration’s recklessly optimistic disregard of the “Future of Iraq” project as an example of the kind of
pre bellum responsibility that putative just combatants should shoulder with respect to post bellum planning.

1% There is no good reason to think that principles of post bellum justice cannot be levied on unjust
ex-combatants. Even if they have won their war, the demands of justice on them have no less force and their
presumed deafness to them in no way diminishes their moral applicability. Extended conceptions of JPB in
particular can also posit principles to be levied on agents who may not have even been direct participants
in the conflict: the international community as embodied in the United Nations, for example, with the
grounds of these principles obviously arising not from what was done by the combatants in the taking-up
of arms (again, contra Lazar on JPB) but from some conception, rooted perhaps in a cosmopolitan ethic, of
the responsibilities that the community may have to those among it who have gone to war.

7 Darrel Mollendorf, “Jus ex Bello” (2008) 16 Journal of Political Philosophy 131.
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the ending” of war, it focuses on how it should be ended, the answer to “when?” being
implicitly regarded as self-evident. This attitude is almost certainly too cavalier: again,
we can reflect upon the “war is chaos” claim to appreciate that there may be no clear-
cut point at which one could say the military elements of a just war’s goals have been
achieved. What is doubtful in this case is whether we need a separate theory of justice
to answer the “when?” question, as opposed to some kind of theoretical instrument
which merely helps us to discern the achievement of the relevant just objectives already
posited by the processes of just-war thinking.

This point helps to explain why Mollendorff focuses on two rather different scenarios:

(1) It could be morally required to end a war that initially satisfied [...] the principles
of jus ad bellum even though a victory has not been obtained.

(2) It could be right to continue a war that initially failed to satisfy any one (or more)
of the [...] principles of jus ad bellum.*®

It is undoubtedly vital to think about what morality requires in these cases and the
gaps they highlight in theorizing the morality of war are striking. Our present concern
is obviously with (1) and, although Mollendorft does not believe himself to be offer-
ing an exhaustive account of jus ex bello’s tenets, he suggests that the kind of theory we
need will be structured in two parts:

(a) a set of considerations/principles to determine whether a just war should be con-
tinued or terminated short of fulfilling its ad bellum objectives;

(b) a set of considerations/principles to determine what should be done in pursuit of
peace should the war be justifiably terminated.

For Mollendorft, (a) will feature at least four principles: (i) whether there remains a
just cause—either the original cause or one which emerged after the war’s breakout;
(ii) whether the war can continue to be waged with proportionate force; (iii) whether
there is a continued likelihood of success; (iv) whether new diplomatic alternatives
have emerged such that the “last resort” criterion no longer holds. Another principle
which I believe suggests itself is whether the discrimination criterion, forbidding the
direct targeting of civilians and requiring all reasonable means to avoid injuring/kill-
ing them, can still be respected, especially if no “supreme emergency” is present.'” On
the other hand, (b) is comprised of principles requiring actions in the ending of war
to minimize casualties, damage to infrastructure and the institutions of law and order,
and to mitigate other (especially foreseeable but unintended) injustices that might arise

8 Mollendorf, “Jus ex Bello” (n. 17) 124.

' For Michael Walzer, a “supreme emergency exemption” applies when a combatant society with justice
on its side, facing total extinction at the hands of unjust aggressors, has no reasonable choice except to
wage war without respect to jus in bello to stave off the existential threat and are thus morally permitted to
do so: Michael Walzer, Just and Unjust Wars (4th edn, Basic Books 1992) 34-50. One might think there is
no need for jus ex bello in such circumstances but that could be mistaken. Prematurely laying down arms
in a fight to the death may be disastrous for the combatants in question but, if they can continue to fight
only in ways which are even more morally catastrophic (for example through the use of weapons of mass
destruction), then morality may tragically require them to surrender. Whether it is specifically justice which
requires them to do so is a variant of the question being opened up here, and which thus requires further
investigation.
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(ending a war that should be ended on other counts might leave in its wake, for exam-
ple, hostile divisions in a society whose enmities could be afforded vicious expression
once the troops have gone).

One might query whether (a) is as distinct from jus ad bellum as Mollendorff
thinks: the tenets of the two are substantially the same, the difference lying only in
when the questions they prompt are posed. But our focus is on (b): our question is
whether, or to what degree, its requirements are still appropriately thought as those of
justice as opposed to some other principle. Here, I sketch an argument to challenge its
“justice” credentials and, in the chapter’s concluding section, I will suggest some of its
implications with respect to how we might answer some of the questions from section
IT about how best to understand “justice”

To mount this argument, I utilize a comment by Mark Allman and Tobias Winright
on my account, developed elsewhere, of a justified early termination of a just occupa-
tion.”® Not only does it have its own separate bearing on jus post bellum when talking
about peaceful occupations, this case may itself be one of Mollendorff’s own scenar-
ios if the occupation has not marked the war’s conclusion. (Hence my account and
(b) share very similar concerns to minimize the harm that may be done given their
failure to achieve their objectives.) Their claim is that my theory introduces “a slippery
slope” into post bellum morality:

It essentially allows an easy out for occupiers who can cut and run, claiming, If we stay
any longer we will prevent the defeated from achieving self-sufficiency.” This pater-
nalistic argument was popular once the U.S. occupation of Iraq proved more arduous
than anticipated. [...] Evans seems aware that he has stepped on the slippery slope.
He sets a hedge around this argument by articulating six considerations necessary to
excuse occupiers from their responsibilities.”* While the nod to realism is appreciated,
we contend that just war theory’s rationale for the use of deadly force is [...] a just and
lasting peace. The moral force of jus post bellum is precisely that it holds those claiming
to fight a just war responsible for the just cause(s) identified in the ad bellum phase.
Any stepping back from this rigorous interpretation of the criteria makes for a less
honest just war theory.*?

The charge is that theories which permit shortfalls with respect to the requirements
of justice in war may encourage some kind of dereliction of duty, an overly prema-
ture “cutting and running” Now, we should note an important unclarity here: precisely
what sort of criticism is being made of a theory by the claim that it opens up a “slippery
slope” possibility? Does that claim necessarily constitute a valid criticism of that theory
in itself? A slippery-slope argument says that “one should not do X because that might
(in the weak version of the argument) or will (the strong version) lead to Y, and Y is
impermissible/bad” Beyond the putative tendency to prompt bad consequences, the
argument points to no intrinsic fault with X. The question must be how culpable is X in

% Mark Allman and Tobias L Winright, After the Smoke Clears: The Just War Tradition and Post War
Justice (Orbis Books 2010) 72-4. My theory is presented in Mark Evans, “Moral Responsibilities and the
Conflicting Demands of Jus Post Bellum” (2009) 23(2) Ethics and International Affairs 147.

! These considerations, which need not be listed here, are given in Evans, “Moral Responsibilities and
the Conflicting Demands of Jus Post Bellum” (n. 19) 161-2.

??" Allman and Winright, After the Smoke Clears (n. 19) 73-4.
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the advent of Y such that its own impermissibility should result. Putting the question
differently: what is meant by the claim that a “shortfall” theory “essentially allows” the
“easy out” for occupiers? If by “allow” Allman and Winright mean “gives permission,”
i.e. justify, then the theory clearly does not intend to do that. If they instead mean by
“allow” that the proposal is insufficiently rigorous, or too incoherently stated to prevent
illegitimate uses of its tenets, one still needs to know why this constitutes a reason not
to accept it (as opposed, for example, to trying to rework it to address the deficiencies).
For in this instance the slippery slope is slid down as a result of an abuse of the theory
and, though there may be a prudential reason not to adopt it as a result, it is hardly
obvious that something should never be done because of some consequence it does not
justify (and indeed would itself condemn).*®

The latter half of the passage, however, suggests a different account of the proposal’s
alleged deficiency: precisely because it can permit a shortfall with respect to the just-
and-lasting peace responsibilities which just war theory and jus post bellum urge on
just combatants, it represents some sort of betrayal of those requirements and objec-
tives of justice. But Allman and Winright overlook the significance of calling this a jus-
tified rather than just early-termination theory: it is an account of what should be done
precisely when the tenets of jus post bellum cannot be fully satisfied. In other words,
it applies when it is reasonable to think that justice cannot be secured, at least by the
agents (the occupiers) in question. Hence they mislocate my proposal: it is not meant
directly to be part of a theory of justice in war’s aftermath, even though it may be an
important subsidiary element of jus post bellum.

Thus, the same may be said about jus ex bello in at least some instances of its applica-
tion: we may be justified in ending a just war prematurely in the sense that its just cause
has not been achieved—a just peace cannot foreseeably result—but why call a theory
that permits such shortfalls from justice a theory of justice itself? To be sure, a short-
fall theory still tries to make the best of a decidedly sub-optimal situation and is in that
sense rectificatory. Some might then be tempted to say that justice is still being done
if the premature end or exit is the best thing to do. All that has happened is that what
can reasonably be done in pursuit of justice has shrunk from the original just cause-
and isn’t that what is going on when we formulate a rectificatory theory from the guid-
ance given by a pristine theory? More specifically, isn’t the rectificatory theory of justice
(jus post bellum) from which jus ex bello is said to represent a shortfall itself crucially
framed by considerations of what is possible in the non-ideal world? Is the difference
merely one of degree which, as noted in section IT’s discussion of the vagaries in deter-
mining when a “just peace” is achieved, is not amenable to any clear-cut line-drawing
that would seem to be needed to make the justified/just distinction?

But, in reply, we should stress that this may still represent a shrinkage of “justice” to
the point at which the whole theory becomes vulnerable to the devastating charge that

** In further pursuit of clarity in the terms of an argument’s conduct, and in support of the point being
made here, we should consider the appropriate interpretation (which it is not clear they intend) of Allman
and Winright’s claim that the theory is “excusing” occupiers from their responsibilities. If one is excused for
not doing X, X is nevertheless what one should have done—but there are sufficient mitigating circumstances
to render one less vulnerable to condemnation in having done otherwise (possibly even sufficiently so for
partial exoneration).
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“justice” has become merely whatever one wants it to mean, overlooking the failures to
achieve what justice requires of its agents whether they are at fault for them or not. Put
differently, this shrinkage deprives us of the ability to articulate an intuitively power-
ful (as I would claim it to be) sense that sometimes justice is impossible to achieve and
we are forced to act according to other considerations. This applies even to the possi-
bility-informed conception of rectificatory justice: it does not collapse its conception
of justice from “possibility in a general, applicable-to-the-non-ideal-world sense” into
“whatever is possible in any given situation.” Whenever we talk of justice, rectificatory
or otherwise, we believe ourselves to be talking about something which is freighted
with value and importance, which is consequently demanding—and sometimes too
demanding, given what we are capable of doing at certain times. It is not so empty or
flexible as to be something that we can always shape to fit the circumstances: it is not
the raw material in the art of the possible, something than can be legitimately subject
to some version of what Jon Elster calls “adaptive preference formation”** Hence, one
way of preventing (or at least identifying and criticizing) the moral backsliding that so
concerns Allman and Winright is to avoid such cavalier recasting of moral concepts
“conceptualize that conceptualizes away” any shortfalls from justice that are actually
being allowed in as performances of justice through such recasting. We may be justified
in not fulfilling our duties of justice, but we should not congratulate ourselves in think-
ing we have done what justice demands of us after all.

V. What Does it Matter if We Call it “Justice”?

If this argument is correct, then we can see how it is not always or only a theory of jus-
tice that we need at war’s end. I do not pretend that this argument is complete; indeed,
very little argument has been given for the proposition that “shortfall” theories are not
(wholly) theories of justice. It is appropriate, then, in this chapter’s concluding com-
ments, to reflect on how that argument might unfold and, in particular, how it might
rely on a particular way of conceptualizing “justice” For it may have significantly more
purchase if we understand “justice” as a particular principle, of giving people their due
in some sense, and not as a “master concept” which may lend itself rather more natu-
rally to scenarios about which we say something like “this is the best that we can do, all
things considered” But “all things considered” may well indeed have involved a trade-
off of values which, though quite conceivably done for the best of reasons, has involved
sacrifices and compromises with respect even to some of the considerations we regard
as important and valuable among which I categorized justice in the previous section.
For example:

(i) we may not be able to punish war criminals who deserve to be punished because
the violent backlash that would result is something that it is more important
to avoid;

** Jon Elster, Sour Grapes (Cambridge University Press 1983) ch. 3. In adaptive preference formation,
A is preferred to B simply because A is available and B is not: the best that can be had is the best that is
conceivable. “Justice” is not the only value whose preferred conception would seem to be far too casually
determined if this is the process by which it was selected.
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(ii) we may not be able to exact the degree of reparations owed to just ex-combatants
because that would financially cripple the defeated society, or because a display
of magnanimous foregoing is to be preferred;

(iif) we may not be able to track and rectify each and every grievance caused among
a civilian population during a war because the administrative and judicial
resources are simply not available. Some such rectification is pursued as the
best that can be done, but justice is not comprehensively done: it is unjust that
many deserving cases go unattended;

(iv) ajust ex-combatant state may desire to embrace the demands of forgiveness and
reconciliation but a majority of their citizens are not yet ready to forgive and
reconcile, and it is thus decided that the democratic principle should outweigh
these demands.

Now, something like Larry May’s conception of meionexia cited earlier may offer a way
of thinking about at least some of these outcomes as examples of justice having been
achieved.”® The sense of something having been given up in each, though, is what gives
(what I consider to be readily available) intuitive support to the idea of justice as a more
specific principle that may need to be traded off. There is no disagreement between
the two types of concept, though, that these are justified outcomes: the best or right
thing to do.

At this point, some might impatiently consider all of this to be mere semantics,
declaiming that whether something is called “justified” or “just” is trivial in the same
way that a rose by any other name would smell as sweet. It is essentially irrelevant what
we call a morally justified state of affairs: what matters is that it is indeed morally justi-
fied and the name we give it has no bearing on that. But, in response, it should be gath-
ered by now that the usage of “justice” is not as innocent or nugatory as this position
would have us think. Calling something a rose when it is not a rose might lead us to
expect it to smell as sweet as a rose when in fact it does not: the name could neverthe-
less fool us into thinking it does, or lead our senses to adjust our appreciation of what
counts as sweet-smelling (which would be an example of adaptive preference forma-
tion). And it is especially no trifling matter when we are talking about what to call “just”
in war. It matters hugely that it is justice which is sought in the waging and conclusion
of a just war, not least because of the weighty moral responsibilities it places on those
who have taken up arms for its cause, and who are thus to be held to account with
respect to it. That something is just is indeed a mark of its justification, but it is justifi-
cation of a particularly robust type (a “high level” of justification) that war has to satisfy
if it is to be justified at all.

Despite the fact that having justice on their side should not induce in just com-
batants a heightened, narcissistic sense of noble self-righteousness, to claim to have
justice on one’s side is undoubtedly intended to perform one or more of three types
of speech-act.”® It is a locutionary claim in describing justice as indeed what gives
one a moral cause. It aims to have illocutionary effects in thereby eliciting from one’s

** May, After War Ends (n. 5).
¢ As identified in JL Austin, How to Do Things With Words (Clarendon Press 1962).
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audience their approval and support. And it may also be intended as a perlocution-
ary act, whereby a claim to be acting justly is itself the performance or establishment
of moral justification. The moral and political importance of the latter two in particu-
lar should be obvious and one of the conditions for the success of these speech-acts
is indeed the accepted conceptualization of justice as something specifically impor-
tant and valuable. Why, after all, do war-making leaders invariably claim specifically
to have justice on their side in attempted execution of these speech-acts? The fact that
their opponents contest them on this score, sometimes rightly so and thus causing the
speech-acts to fail, only confirms further the argument against the claim that it does
not matter what we call justice.

What might justify a shortfall from justice if not simply a different concept of jus-
tice? If it is correct to avoid attaching the “justice” label to the “all-things-considered”
trade-off of values that may do the relevant work, we might nevertheless not have an
alternative name ready-to-hand (perhaps this is an instance of where the name matters
not). Perhaps a utilitarian standard is what ultimately does the justificatory work in a
shortfall theory but, still, with this type of concept, justice is not equated with maximal
utility: the latter may, in this kind of situation, come at the expense of, or without other-
wise being able to achieve, justice to the full. This conceptual postulate has some appeal
for ex and post bellum morality as elements of, or companions to, just war theory, for
a straightforward utilitarianism arguably lies behind its requirements as what is being
appealed to when they cannot all be met (the supreme emergency exemption being one
example). But the very fact that just war theory places many more constraints on war
than the utility maxim is farther reason to think that justice, in the morality of war at
least, is not to be conceptualized as an “all-things-considered” standard of which that
maxim may be a variant.

Much more needs to be said on this matter: this, of course, is part of the remit of the
Jus Post Bellum Project. In particular, we need to inspect further the concept of a “just
peace” itself. For, insofar as it denotes a particular desired state of affairs or situation, it
is very likely itself to be a compound of values, the product of trade-offs between justice
and other considerations which are very relevant in selecting how institutions, behav-
iors, and relationships should be conceptualized and considered. This need not mean
that “just peace” itself signifies a shortfall from justice in the way that jus ex bello or the
justified early termination of occupation might. But still we have the question of what
is “just” in just peace and hence jus post bellum, and what other concepts are needed for
them: the toolkit is far from complete.
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Jus Post Bellum as a Partly Independent
Legal Framework

Dieter Fleck*

I. Introduction

If the assumption holds true that the law of armed conflict in its wider sense is based
on three pillars, the jus ad bellum, the jus in bello, and the jus post bellum, the latter is
not as clearly defined as the former two. The importance of jus post bellum to achiev-
ing a lasting peace makes normative regulation worthwhile, yet it is difficult to identify
specific legal rules on post-conflict peacebuilding. A host of very different branches
of international law is to be considered here.! Due to ambiguities and contradictions
between requirements of short-term stabilization and conciliation in longer perspec-
tive, the matter is far less regulated than, for example, the conduct of hostilities during
armed conflict. While in many post-conflict environments there is a host of common
problems, their origin and perspective may be different in each specific case. Many
relevant legal rules—in particular when these are based on Security Council powers
under Chapter VII—remain exceptional in nature and are hardly disposed to generali-
zation. Responsible actors must avoid any premature precedents for other situations.
The principles of jus post bellum—even when they are widely applied in the practice
of states and international organizations—do not always represent binding legal obli-
gations, as each situation has its own challenges and actors will be reluctant to accept
best-practice principles as legal norms.

These considerations seem to be relevant for all main elements of post-conflict peace-
building, which are coined by the United Nations as Disarmament, Demobilization,
and Reintegration (DDR), Security Sector Reform (SSR), reestablishment of the rule of
law, and democratization.” But they are still open to test. As an attempt to explore some

* Former Director of International Agreements and Policy, Federal Ministry of Defence, Germany;
Honorary President, International Society for Military Law and the Law of War; Member of the Advisory
Board of the Amsterdam Center for International Law (ACIL); Member of the Editorial Board of the
Journal of International Peacekeeping. All views and opinions are personal. The author can be reached at
DieterFleck@t-online.de.

! Vincent Chetail, “Introduction: Post-conflict Peacebuilding—Ambiguity and Identity” in Chetail (ed.),
Post-Conflict Peacebuilding. A Lexicon (Oxford University Press 2009) 1-33, 18, rightly refers in this context
to “international humanitarian law; international human rights law; international criminal law; interna-
tional refugee law; international development law; international economic law; the law of international
organizations; the law of international responsibility; the law relating to the peaceful settlement of disputes;
treaty law which governs in particular ceasefire agreements; and the law relating to the succession of states
in the case of territorial dismemberment due to conflict”

* Cf. An Agenda for Peace: Preventive Diplomacy, Peacemaking and Peace-Keeping: Report of the Secretary-
General Pursuant to the Statement Adopted by the Summit Meeting of the Security Council on 31 January
1992 (17 June 1992) UN Doc. A/47/277-S/24111; Supplement to an Agenda for Peace: Position Paper of the
Secretary-General on the Occasion of the Fiftieth Anniversary of the United Nations (25 January 1995) UN
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core principles of the jus post bellum and delineate this branch of international law
from other branches, this chapter will—starting from three select post bellum rules that
deviate from the jus in bello on the one hand and peacetime international law on the
other—identify special requirements of the jus post bellum (Section II), address open
gaps in legal regulation (Section III), and discuss possible methods for closing these
gaps (Section IV). The conclusions to be drawn may still be tentative, yet they will be
developed in an effort to contribute to further consensus in this area which is challeng-
ing theorists and practitioners alike (Section V).

II. Typical Rules of Jus Post Bellum

The principles that may best serve for the conduct of this study are related to (1) assis-
tance in performing regime change, (2) robust law enforcement post-conflict, and
(3) international territorial administration, as these are areas in which specific require-
ments and conditions for legal regulation appear to be most obvious.

A. Assistance in creating a new constitutional order

Assistance by sending states and international organizations to performing regime
change in a conflict-torn society may be essential for lasting peace, yet it is problem-
atic. Pertinent legal principles and procedures clearly deviate from those which are
applicable before the armed conflict has come to an end. For territorial occupation in
international armed conflicts, the jus in bello sets relatively clear functional and tempo-
rary limits: an occupying power shall restore and ensure the public order of the occu-
pied state and make exceptions only if “public order and safety”—a term phrased a little
less rigid in the original French version: “lordre et la vie publics” (emphasis added)—
so demand.’ While this requires respecting the laws in force in the country, it does not

Doc. A/50/60-S/1995/1; Development and International Economic Cooperation: An Agenda for Development,
Report of the Secretary-General (6 May 1994) UN Doc. A/48/935; Boutros Boutros-Ghali, An Agenda
for Democratization (UN Department for Public Information New York 1996); see Thilo Marauhn and
Sven Simon, “Peacebuilding;” paras 26-42, in Riidiger Wolfrum (ed.), Max Planck Encyclopedia of Public
International Law (MPEPIL), 10 vols (Oxford University Press 2012) <http://www.mpepil.com> (accessed
10 May 2013).

* Article 43 of the Hague Regulations Respecting the Laws and Customs of War on Land, annexed to
Hague Convention IV (adopted 18 October 1907, entered into force 26 January 1910) American Journal of
International Law Supplement 90-117 (1908): French original: “Lautorité du pouvoir légal ayant passé de fait
entre les mains de loccupant, celui-ci prendra toutes les mesures qui dépendent de lui en vue de rétablir et
dlassurer, autant qu’il est possible, lordre et la vie publics en respectant, sauf empéchement absolu, les lois
en vigueur dans le pays” English translation: “The authority of the legitimate power having in fact passed
into the hands of the occupant, the latter shall take all the measures in his power to restore, and ensure, as
far as possible, public order and safety, while respecting, unless absolutely prevented, the laws in force in
the country”

Article 64 of Geneva Convention IV Relative to the Protection of Civilian Persons in Time of War
(adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 287: “(1) The penal laws of the
occupied territory shall remain in force, with the exception that they may be repealed or suspended by the
Occupying Power in cases where they constitute a threat to its security or an obstacle to the application of
the present Convention. Subject to the latter consideration and to the necessity for ensuring the effective
administration of justice, the tribunals of the occupied territory shall continue to function in respect of all
offences covered by the said laws. (2) The Occupying Power may, however, subject the population of the
occupied territory to provisions which are essential to enable the Occupying Power to fulfill its obligations
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affect the authority of the occupying power to administer the territory.* Some experts
argue for certain latitude in the application of the local legal order, especially when
the occupation is prolonged,® but the guiding aim should be seen in administering
the occupied territory for the benefit of the local population.® Under the jus in bello,
any regime change is considered a domestic affair in which no third state may lawfully
intervene. Thus the jus in bello, not different from general international law as con-
firmed in Article 2(7) of the UN Charter, does not permit any foreign state to introduce
fundamental institutional changes in an occupied territory. It is not even on a provi-
sional basis that such measures could be justified under the jus in bello, even if different
considerations may apply under the jus ad bellum for the exercise of self-defence when
“the threat posed by a regime that engages in an armed attack would not dissipate as
long as that regime remains in power.”’

That situation is more complex, however, in post-conflict peacebuilding. After
armed conflicts, institutional changes are a frequent phenomenon. The history of the
last centuries shows that change in government and civil society is the rule rather than
an exception when wars have come to an end. Fundamental political changes may even
be a pre-condition for a lasting peace. In such cases the maintenance of the legislative
status quo may be counterproductive for national conciliation, yet the local govern-
ment will often be unable to effectively perform such change without active interna-
tional assistance. Hence the limitations rooted in the law of occupation may no longer
be adequate after the armed conflict has come to an end,® and while interference into
domestic affairs remains prohibited under Article 2(7) of the UN Charter, coopera-
tion between participating states is conditioned under dominating and often urgent
requirements of post-conflict peacebuilding, forcefully demanding and supporting a
political change.

The questions to be asked here must focus on the legal character of those require-
ments and also consider the limits of possible regulation. To respect and support
national sovereignty, national consent must be sought for relevant external activities,
but how could the local authorities be expected to effectively agree on the transforma-
tion of their present legal system? To what extent is civil society involved? Even if the
main thrust is evolutionary reform of living conditions rather than a formal change
of the national constitution, will the present regime be able to achieve this without
accepting certain forms of a right of intervention (droit de regard) by, if not transferring

under the present Convention, to maintain the orderly government of the territory, and to ensure the secu-
rity of the Occupying Power, of the members and property of the occupying forces or administration, and
likewise of the establishments and lines of communication used by them?”

* Hans-Peter Gasser in Fleck (ed.), The Handbook of International Humanitarian Law (2nd edn, Oxford
University Press 2008) section 545.

* Yoram Dinstein, “Legislation Under Article 43 of the Hague Regulations: Belligerent Occupation and
Peacebuilding” (Harvard Program on Humanitarian Policy and Conflict Research, Occasional Paper Series,
Fall 2004 No. 1) <http://www.hpcrresearch.org/sites/default/files/publications/OccasionalPaper1.pdf>
(accessed 26 July 2013).

¢ Expert meeting, Occupation and other Forms of Administration of Foreign Territory, Report prepared
and edited by Tristan Ferraro (ICRC 2012) 14.

7 Gregory H. Fox, “Regime Change” in MPEPIL (n. 2) paras 34, 54.

® See Eric De Brabandere, “The Responsibility for Post-Conflict Reforms: A Critical Assessment of Jus
Post Bellum as a Legal Concept” (2010) 53 Vanderbilt Journal of International Law 119, 130.
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control powers (including a right of inspection or supervision) to international organi-
zations or even foreign states? When such voluntary transfer of powers is to be substi-
tuted by Security Council decisions under Chapter VII, would a resolution on general
principles suffice, or may a more detailed regulation of change processes and control
mechanisms be required? There will be hardly any general answer to such questions.
External initiatives and international control mechanisms may be essential, but they
are to be balanced against and harmonized with decisions to be taken by local authori-
ties. Attempts to provide too much guidance from outside may be counter-productive
for the envisaged aim: to ensure peace and stability by strengthening state building
processes and good governance.

A solution for these open issues may be expected from the Security Council in coop-
eration with the state concerned, as long as the latter is effectively represented by a
responsible government. Unless this latter condition is fulfilled, the decision to be
taken will be more difficult. In any event, it should be tailored to the specific situation
rather than being kept in general terms. The Peacebuilding Commission, established
in 2006 to assist the competent UN bodies—in particular the Security Council, the
General Assembly, the Economic and Social Council and the Secretary General—in
their efforts to improve the situation in conflict-torn countries,” has carefully avoided
any external law-making activity and consistently preferred to strengthen the princi-
ple of cooperation instead.'® Thus, not even general limits to state sovereignty have
been established by the Peacebuilding Commission. But what has been identified as an
essential requirement evolving with the end of hostilities and consequently supported
in the Commission’s practice is international cooperation for meeting the most essen-
tial challenge of post-conflict peacebuilding, i.e. jointly implementing the obligation to
rebuild."

The differences in legal regulation that exist in bello and post bellum in this respect are
gradual rather than principal in nature. The principle of non-interference enshrined in
Article 2(7) of the UN Charter is common to both situations, but with the end of hos-
tilities there will be room for cooperative solutions. Methods and procedures for identi-
fying and implementing available options should be developed. They may be manifold
and often escape general regulation.

B. Robust law enforcement operations post-conflict

Foreign military participation in law enforcement is another striking issue. As for any
sovereign state, the maintenance of public order and safety in a war-torn society is a
national responsibility to be fulfilled by the national police. Foreign participation in
the implementation of these tasks must be subject to agreement between the states
concerned. Such agreement may be facilitated and shared by competent international

® UNSC Res. 1645 (20 December 2005) UN Doc. S/RES/1645; UNGA Res. 60/180 (30 December 2005);
see Freya Baetens and Katrin Kohoutek, “United Nations Peacebuilding Commission” in MPEPIL (n. 2).
19 See <http://www.un.org/en/peacebuilding/> (accessed 10 May 2013). For further considerations see
(nn 36-9) and accompanying text.
"' See Fleck, “The Responsibility to Rebuild and its Potential for Law-Creation: Good Governance,
Accountability and Judicial Control” (2012) 16 Journal of International Peacekeeping 84.
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organizations. For peace operations led by the United Nations or by another inter-
national organization, such as the African Union (AU), the Economic Community
of West African States (ECOWAS), the European Union (EU), or the North Atlantic
Treaty Organization (NATO), that organization may become party to the agreement
and arrange for necessary support by sending states providing military contingents,
logistic services, and civilian assistance. In most cases these agreements will be based
on a Security Council resolution in which the mandate of the mission and guiding
principles for its performance may be defined.'? But this cannot replace a good working
relationship with the authorities of the host state for which purpose specific agreements
will be necessary. It is this set of regulations that may authorize foreign peacekeepers
to temporarily take over or at least participate in the exercise of state powers to help
ensure security and safety under the rule of law. The application of national police law
of the host state together with relevant international police law'* and rules and regula-
tions of the sending state need to be regulated.

The need for judicial control poses additional problems. In current peacebuilding
operations, judicial control often seems to be left to the discretion of sending states.
Because the host state is too weak to insist on a transparent exercise of such con-
trol and competent international organizations are still far from developing consist-
ent policy and legal procedures for such purpose within their own realm, there is a
lack of transparency and a potential lack of international regulation here, a situation
that requires serious and meaningful efforts for developing principles and rules of
the jus post bellum. Sending states must ensure discipline of their military and civil-
ian personnel engaged in peace operations abroad. They should respect the law of the
host state and develop a convincing detention policy in transparent cooperation with
local authorities. For this, it will not be enough to secure that existing human rights
obligations of the sending state are applied extraterritorially. Rather, it is necessary
to respond to mission-specific requirements and develop best-practice rules in coor-
dination with other sending states, the host state, and the international organization
concerned. Such rules should be implemented in cooperation with the host state, to
develop confidence-building within the local population and ensure respect for the
rule of law.

It is important to recognize that a convincing solution cannot consist of replacing the
authority of the territorial state for an unlimited time, but must include strengthening
its capability for good governance, thus restoring national sovereignty as early and as
fully as possible. This situation will at the same time challenge and limit the Security
Council in performing its tasks for the maintenance of peace and security. Free to com-
mit members of the United Nations even beyond their existing obligations under any
other international agreement,'* the Council is responsible to ensure the rule of law in

12 See Gregory H. Fox, ch. 12, this volume.

* See, for example, Code of Conduct for Law Enforcement Officials (17 December 1979) UN Doc.
A/RES/34/169, Annex; Basic Principles on the Use of Force and Firearms by Law Enforcement Officials (7
September 1990) UN Doc. A/CONF.144/28/Rev.1, 110, Annex. Both documents are reprinted with short
commentaries in Bruce Oswald, Helen Durham, and Adrian Bates, Documents on the Law of UN Peace
Operations (Oxford University Press 2010) 438-48.

4 See Arts 25 and 103 of the Charter of the United Nations (adopted 26 June 1945, entered into force 24
October 1945) 1 UNTS XVI (UN Charter).
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the performance of peace operations.'® It has emphasized recently that “United Nations
peacekeeping activities should be conducted in a manner so as to facilitate post-con-
flict peacebuilding, prevention of relapse of armed conflict and progress toward sus-
tainable peace and development.”*® The same applies to the cooperation between the
United Nations and regional and subregional organizations in matters of peace and
security.'” This will require not only effective control of peacekeepers by their sending
state and the responsible international organization, but also an impartial judicial con-
trol which is accessible for the victims, and ensures compliance with the principles of
good government.

As usual in legal regulation, there are multiple aspects to be considered here, and
often with the same priority. Not only respect by the host state for the immunity of
peacekeepers but likewise effective judicial control by the sending state and the inter-
national organization concerned need to be ensured at the same time. It is essential
for the effectiveness of post-conflict peacebuilding that the inviolability of peacekeep-
ers is respected and they are protected against unlawful attacks. Practice shows that
law enforcement activities may be jeopardized by armed groups victimizing civilians
and deliberately attacking peacekeepers or taking them hostage. The 1994 UN Safety
Convention'® has criminalized such activities, yet it excluded its application to

United Nations operations which are authorized by the Security Council as an
enforcement action under Chapter VII of the Charter, in which any of the personnel
are engaged as combatants against organized armed forces, and to which the law of
international armed conflict applies.*’

The 1994 Convention is thus formally not applicable in armed conflicts to which
peace forces would become party. It is a typical post bellum treaty. But regrettably, the
Convention suffers severe shortcomings which clearly limit its practical relevance

! See Bardo Fassbender, “The Role for Human rights in the Decision-making Process of the Security
Council” in Fassbender (ed.), Securing Human Rights? Achievements and Challenges of the UN Security
Council (Oxford University Press 2011) 74-97.

¢ UNSC Res. 2086 (2013) UN Doc. S/RES/2108, para. 2.

7 UNSC Res. 2033 (2012), UN Doc. S/RES/2033 para. 8.

'® United Nations Convention on the Safety of United Nations and Associated Personnel (adopted 9
December 1994, entered into force 15 January 1999) 2051 UNTS 363, 34 ILM 482 (UN Safety Convention).

'* United Nations Convention on the Safety of United Nations and Associated Personnel (n 18) Art. 2(2).
As stated by Mahnoush H. Arsanjani in the United Nations Audiovisual Library of International Law, the
purport of this exclusion clause is not entirely clear and is open to interpretations which may not have been
anticipated at the time of the negotiation of the Convention <http://untreaty.un.org/cod/avl/pdf/ha/csunap/
csunap_e.pdf> (accessed 10 May 2013); see also Arsanjani, “Defending the Blue Helmets: Protection of
United Nations Personnel” in Luigi Condorelli, Anne-Marie La Rosa, and Silvie Scherrer (eds), Les Nations
Unies et le droit international humanitaire/The United Nations and International Humanitarian Law,
proceedings of the international symposium held on the occasion of the 50th anniversary of the United
Nations, Geneva, 19, 20, and 21 October 1995 (Pedone 1996), 115-47, 132-45. Christopher Greenwood
in Fleck (ed.), The Handbook of International Humanitarian Law (2nd edn, Oxford University Press 2008),
para. 4 to section 208, convincingly explains that while the effect of this provision is that the threshold for
the application of international humanitarian law is also the ceiling for the application of the Convention,
it seems highly unlikely that those who drafted this Convention intended it to cease application as soon as
there was any fighting, however low-level, between members of a UN force and members of other organ-
ized armed forces as this would reduce the scope of application of the Convention to almost nothing; see
also Greenwood, “Protection of Peacekeepers: The Legal Regime” (1996) 7 Duke Journal of Comparative &
International Law, 185-207, 197-202, 207.
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for current peace operations: the international obligations created here are those of
states, not of non-state actors, yet the responsibility of states to ensure compliance with
its rules is not sufficiently addressed. In robust forms of peace operations, below the
threshold of an armed conflict, the relevance of this instrument is unclear and dis-
putable, as the legal definition of situations in which peacekeepers become involved
in fighting, however low-level, may become a matter of dispute.”® Peace operations
conducted by states or regional organizations, even those authorized by the Security
Council, are not covered by the scope of the Convention. It should be accepted that the
principles of the Convention, to ensure safety and security of peacekeepers and prevent
impunity, should apply in all peace operations, but this important aspect is not con-
firmed in the Convention.

The adoption of the Optional Protocol to the Convention®' did not solve all result-
ing problems, as the scope of application, which was extended here to “humanitarian,
political or development assistance in peacebuilding” and “emergency humanitarian
assistance,” is still limited to operations conducted under United Nations authority and
control.?” Thus more robust forms of peace operations and peace operations conducted
by regional organizations®* continue to be excluded from the scope of the Convention.
No convincing answer has been given by the international community to the ques-
tion of how states should arrange for the legal protection of peacekeepers attacked in
criminal action and how should peacekeepers be distinguished from combatants in an
armed conflict. Robust peace operations should follow clear and transparent rules and
ensure that the line between law enforcement and the conduct of hostilities will not be
blurred. The Secretary General is tasked

to take all measures deemed necessary to strengthen United Nations field security
arrangements and improve the safety and security of all military contingents, police
officers, military observers and, especially, unarmed personnel**

and, indeed, all participating states should be committed to these goals and held
responsible for acts of non-compliance with relevant obligations. Yet none of the host
states to a peace operation has ratified the Convention so far,”® let alone the Optional
Protocol,”® and attacks against peacekeepers with no sufficient action taken by such
states are sadly part of reality.

Current UN practice was relatively successful in coping with this situation: Status of
forces or mission agreements (SOFAs or SOMAs) concluded with the host state often

% See Ola Engdahl, Protection of Personnel in Peace Operations: The Role of the “Safety Convention”
Against the Background of General International Law (Nijhoft 2007) 233-41, 292.

! Optional Protocol to the United Nations Convention on the Safety of United Nations and Associated
Personnel of 15 December 1994, adopted by the General Assembly on 8 December 2005 (UNGA Res.
A/60/42) (Optional Protocol).

2 Article II(1) Optional Protocol (n. 21).

> See, for example, Abou Jeng, Peacebuilding in the African Union. Law, Philosophy and Practice
(Cambridge University Press 2012).

>* UNSC Res. 2086 (2013) UN Doc. S/RES/2086, para. 20.

> See list of States Parties to the Convention <http://treaties.un.org/Pages/ViewDetails.aspx?src=TR
EATY&mtdsg_no=XVIII-8&chapter=18&lang=en> (accessed 10 May 2013).

%6 See list of States Parties to the Optional Protocol <http://treaties.un.org/Pages/ViewDetails.aspx?src=
TREATY &mtdsg_no=XVIII-8-a&chapter=18&lang=en> (accessed 10 May 2013).
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provide that relevant parts of the Safety Convention will be made applicable within
the host state by including them in the SOFA in accordance with Security Council and
General Assembly resolutions.”” The Council has confirmed this practice ever since.*®
Yet a number of recent SOFAs™ still make no reference to the Safety Convention, to
assure the security and safety of peacekeepers. These SOFAs even confuse the picture
by referring to “international conventions applicable to the conduct of military person-
nel,” and expressly mentioning the four 1949 Geneva Conventions and their Additional
Protocols, and the 1954 Cultural Property Convention, jus in bello treaties that are not
formally applicable in situations outside armed conflicts. When these SOFAs were con-
cluded for Sudan and South Sudan, the Comprehensive Peace Agreement (CPA)*° was
supposed to have ended Africa’s longest-running civil war.** Post-conflict regulation
was required for those peace operations and none of the sending states had an intention
to intervene in an ongoing armed conflict. It may be true that reference in these SOFAs
to international humanitarian law treaties was meant to serve a good purpose, as many
experts are more familiar with the jus in bello than with principles and rules of jus post
bellum which is applicable to post-conflict peacebuilding. The importance of the UN
Safety Convention, which would have been the more appropriate document to provide
legal guidance for participants of those missions and the host states concerned, was
either misunderstood or neglected by the participants in these negotiations, and some
may have wrongly thought that peacekeepers provided by states and regional organiza-
tions would not enjoy protection under the text of the Convention.

Thus the challenge for solving urgent practical problems in a treaty that applies par-
ticularly post bellum appears to be obvious, but it has not been met so far. Neither have
contentious borderline issues between a negative peace and the outbreak of armed hos-
tilities been properly addressed in the Convention, nor has the practical task of reg-
ularizing the maintenance of public order and safety under the rule of law between
many different, and differently structured, military and civilian actors been fulfilled.
New efforts will be necessary to ensure participation by states engaged in peace oper-
ations—host states and sending states alike—in the UN Safety Convention, improve

?” Information kindly provided by Ms Katarina Grenfell, Office of the Legal Counsel, United Nations.
See, for example, UNSC Res. 1502 (2003) UN Doc. S/RES/1502, operative para. 5(a) and Protocole modifi-
ant Accord entre 'Organisation des Nations Unies et la République démocratique du Congo concernant
le statut de la Mission de I'Organisation des Nations Unies en République démocratique du Congo—
MONUSCO, Kinshasa, 6 juin 2006, 2106 UNTS 357; UNGA Res. 67/85 of 21 March 2013, operative paras
16 and 17.

8 See, for example, UNSC Res. 1778 (2007) UN Doc. S/RES/1778, preambular para. 9, operative para. 4.

? See, for example, Agreement between the United Nations and the African Union and Sudan concern-
ing the Status of the African Union/United Nations Hybrid Operation in Darfur—UNAMID, Khartoum,
9 February 2008, 2503 UNTS 217; Agreement between the United Nations and the Government of Sudan
concerning the status of the United Nations Interim Security Force for Abyei—UNISFA—(with exchange
of letters). New York, 1 October 2012, Registration No. 50146; The Status of Forces Agreement between
the United Nations and the Government of the Republic of South Sudan (with supplemental arrangement)
concerning the UN mission in South Sudan—UNMISS, Juba, 8 August 2011, Registration No. 48873,
<http://treaties.un.org/Home.aspx> (accessed 10 May 2013).

% Comprehensive Peace Agreement between the Government of the Republic of the Sudan the Sudan
People’s Liberation Movement/Sudan People’s Liberation Army, 31 December 2004, <http://unmis.unmis-
sions.org/Portals/UNMIS/Documents/General/cpa-en.pdf> (accessed 10 May 2013).

*! For a legal assessment of the conflict in Sudan, see the Rule of Law in Armed Conflict (RULAC) web-
site <http://www.geneva-academy.ch/RULAC/state.php?id_state=205> (accessed 10 May 2013).
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implementation efforts, and reach appropriate amendments to overcome existing
shortcomings of this instrument.

Looking for treaty law that is specific for the conduct of peace operations, the partic-
ular SOFAs or SOMAs may provide more practical guidance than the Convention and
its Optional Protocol. Together with the Model SOFA,** which is often used in prac-
tice mutatis mutandis, the pertinent SOFA or SOMA and applicable rules of customary
international law provide the starting point for any search into the body of law forming
the jus post bellum today.

It is important to accept that rule of law principles require judicial control of any act
of law enforcement, so that individual victims may have confidence in a fair legal pro-
cedure and the host state would obtain a reliable assurance by the sending state or by
the international organization involved that judicial control will be duly exercised on
acts committed by peacekeepers.

While measures to ensure the inviolability of peacekeepers and protect them against
unlawful attacks will require resolute action rather than changes of existing law, it
would be helpful to secure reliable commitments toward this end by all states and inter-
national organizations concerned and jointly support appropriate legal regulation.

C. International territorial administration of war-torn countries

The third issue to be considered here is international territorial administration. It may
appear paradoxical that the political success of what is the strongest form of limiting
a people’s self-determination is dependent from active cooperation of and a sense of
ownership by the people concerned. But this is the reality post-conflict, and an even
encouraging one. The long-term purpose of international territorial administration
and its ultimate success may depend on the degree to which cooperative solutions are
envisaged from the beginning and carried through the process even when difficulties
arise.”

Hence it may be concluded that while achievements, challenges, and lessons learned
from each case of international territorial administration should remain in the centre
of any activity toward developing a jus post bellum, the contents of possible rules will
depend on the capacity available and action to be taken under ever different circum-
stances. It is procedural rules and attitudes rather than substantial rights and obliga-
tions that are to be envisaged here.

III. Gaps in Legal Regulation

Very different normative approaches toward jus post bellum obligations are being fol-
lowed in the practice of states and international organizations. A first and rather legal-
istic step to take may be to identify peremptory norms of general international law (jus
cogens) that could imply an obligation, e.g. for Occupying Powers in an armed conflict

2 Model Status-of-Forces Agreement for Peacekeeping Operations, UN Doc. A/45/594 (9 October
1990), reprinted with a short commentary in Oswald and others above (n. 13) 34-50.

** Carsten Stahn, The Law and Practice of International Territorial Administration. Versailles to Iraq and
Beyond (Cambridge University Press 2008) 741-3.
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“to abolish legislation and institutions which contravene international human rights
standards.”** Similar obligations may often be compelling for states involved in peace
operations, as they share a responsibility for securing peace in situations in which
norms of the host state inhibit or even exclude an effective peace process. Yet it remains
difficult to draw a convincing line between necessary initiatives and unlawful interven-
tion, especially when policy assessments on what is to be achieved next may be contro-
versial. A second approach could be seen in a binding Security Council decision based
on Chapter VII of the Charter which might provide a formal solution, but should be
considered as a last resort and will hardly be detailed enough to convincingly solve all
contentious issues. Both approaches might be insufficient anyway for winning hearts
and minds of actors on the ground whose participation remain essential for a lasting
peace. Hence the third approach—cooperative action—seems to be the most success-
ful, even if a combination with the former two will be relevant in practice.

Looking for specific norms of jus post bellum, it appears natural to draw from other
normative regimes, but it will also be necessary to accept that any such regime “needs to
be looked at separately, and that it may turn out impossible to always find a lex specialis
that would block the application of other relevant bodies of law.”** Certain latitude for
progressive practice remains necessary, the more so since post-conflict peacebuilding
is transitional in nature and both criminal and civil justice require special mechanisms,
apt to confront the past and support reconciliation.

The Peacebuilding Commission has gained first experience on cooperative action in
its currently six country configurations on Burundi (together with the United Nations
Office in Burundi—BNUP), Sierra Leone (together with the United Nations Integrated
Peacebuilding Office in Sierra Leone—UNIPSIL), Guinea-Bissau (together with the
United Nations Integrated Peacebuilding Office in Guinea-Bissau—UNIOGBIS), the
Central African Republic (together with the United Nations Integrated Peacebuilding
Office in the Central African Republic—BINUCA), Liberia (together with the United
Nations Peacekeeping Mission in Liberia—UNMIL), and more recently Guinea.
Developed by a small Peacebuilding Support Office and supported by the multi-donor
Peacebuilding Fund, these activities may contribute to resource mobilization, national
capacity development and interaction.’® A Working Group on Lessons Learned has
examined critical issues of peace building practice and developed perspectives and pro-
posals for improvement which are worth being further explored and implemented.*”

** Marco Sassoli, “Legislation and Maintenance of Public Order and Civil Life by Occupying Powers”
(2005) 16(4) European Journal of International Law 661, 676.

** Andreas Paulus, Background Document annexed to the ICRC Report (n. 6) 131-2.

3¢ Report of the Peacebuilding Commission on its fifth session, A/66/675-S/2012/70 (30 January
2012) <http://reliefweb.int/sites/reliefweb.int/files/resources/N1221850.pdf> (accessed 10 May 2013).

%7 See the discussions of the Peacebuilding Commission’s Working Group on Lessons Learned, including
“Economic Revitalization and Youth Employment for Peacebuilding—with a focus on Youth Employment
and Natural Resource Management” (8 July 2011); “Resource Mobilization for Peacebuilding Priorities and
Improved Coordination Among Relevant Actors” (6 April 2011); “Economic Revitalization in Peacebuilding
and the Development of Service Based Infrastructure” (22 November 2010); “Youth Employment in
Peacebuilding” (14 July 2010); “The Role of the PBC in Marshalling Resources for Countries on its
Agenda” (26 May 2010); “Taking Stock and Looking Forward” (9 December 2009); “Lessons Learned from
National Dialogue in Post-Conflict Situations” (14 October 2009); “Lessons Learned from the Colombian
DDR process and the ‘Contribution of Cartagena to Disarmament, Demobilization and Reintegration’”
(2 October 2009); “Lessons Learned on Sustainable Reintegration in Post-Conflict Situations” (28 May
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Strategies for early peacebuilding are being developed including a checKklist to be fol-
lowed in relevant operations®® and guidance for the prioritization and sequencing of the
multiple tasks peacekeepers may be facing.*

As many activities in post-conflict peacebuilding are voluntary in nature, specific jus
post bellum rules have hardly evolved so far. What may be noted is best practice, prag-
matically tailored to specific requirements, yet sometimes of a more general nature that
could be taken as a useful example for future activities. While this is still far from law
creation, it should not be ruled out at this stage that certain specific jus post bellum rules
may be identified, even if many of them would be temporary in nature rather than last-
ing parts of a new legal order. Neither should discussions on possible needs of regula-
tion in post-conflict peacebuilding be excluded. On a procedural level, further research
should be devoted to the peacebuilding practice of the Security Council versus consent
of participating states under the principle of sovereignty and the law of treaties. In all
such activities the risks involved by creating novel antinomies rather than bridging
gaps in the perception of actors should be taken into due consideration.

IV. A Tentative Look at the Nature of Jus Post Bellum Rules

The nature of just post bellum rules appears to be characterized by a specific openness to
other legal disciplines. During post-conflict situations principles and rules of interna-
tional humanitarian law continue to provide guiding standards for any use of force. The
principles of necessity,*® proportionality,*' and humanity** are generally as relevant for

2009); “Promoting Collaboration and Improving Coordination between the PBC and Regional and sub-
regional Organizations” (30 March 2009); “Comparative Experiences in Developing National Capacities
after Conflict” (15 December 2008); “Learning from a Regional DDR Approach in the Great Lakes Region
of Africa” (24 November 2008); “Comparative Lessons from the United Nations Rule of Law Assistance”
(20 October 2008); “Key Insights, Principles, Good Practices and Emerging Lessons in Peacebuilding”
(12 June 2008); “Environment, Conflict and Peacebuilding” (8 May 2008); “Comparative Lessons from
Addressing Internal Displacement in Peacebuilding” (13 March 2008); “Justice in Times of Transition” (26
February 2008); “Gender and Peacebuilding: Enhancing Womens Participation” (29 January 2008); “Local
Governance and Decentralization in Post-War Contexts” (13 December 2007); “Fiscal Capacities in Post-
conflict Countries” (8 November 2007); “Strategic Frameworks” (19 September 2007); “Regional Approaches
to Peacebuilding” (8 June 2007); “Afghanistan Compact” (17 April 2007); “Sierra Leone Elections” (20
February 2007); and a Report on “Emerging Lessons and Practices in Peacebuilding, 2007-2009” (May
2010) <http://www.un.org/en/peacebuilding/doc_lessonslearned.shtml> (accessed 10 May 2013).

3 UNGA Res. 65/290 (14 September 2011) UN Doc. A/RES/65/290, para. 16; see Report of the
Peacebuilding Commission on its fifth session (n. 36) paras 20-2.

%% See “The Contribution of United Nations Peacekeeping to Early Peacebuilding: A DPKO/DEFS Strategy
for Peacekeepers” (27 June 2011) <http://www.operationspaix.net/DATA/DOCUMENT/6797~v~The_
Contribution_of_United_Nations_Peacekeeping_to_Early_Peacebuilding__a_DPKO_DFS_Strategy_
for_Peacekeepers.pdf> (accessed 10 May 2013).

0 See Robert D. Sloane, “On the Use and Abuse of Necessity in the Law of State Responsibility” (July
2012) 106(3) American Journal of International Law 447.

*! See Emily Crawford, “Proportionality” MPEPIL (n. 2); Aaron Fellmeth, “The Proportionality Principle
in Operation: Methodological Limitations of Empirical Research and the Need for Transparency” (2012) 45
Israel Law Review 125. As suggested by Larry May, ch. 1, section I, in this volume, “proportionality” may be
characterized as a meta-principle, as strict standards for its application do not exist in general form, and what is
to be balanced depends from the circumstances prevailing at the time. Yet such uncertainties are not special for
the jus post bellum. They exist likewise for the proportionality principle in the jus ad bellum and the jus in bello.

42 See Geoffrey Corn, “Humanity, Principle of” MPEPIL (n. 2); Kjetil Mujezinovic Larsen, Camilla
Cooper, and Gro Nystuen (eds), Searching for a “Principle of Humanity” in International Law (Cambridge
University Press 2012).
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law enforcement operations post-conflict as for the conduct of hostilities during armed
conflict, certain differences in their application notwithstanding.*’

The specific role of international humanitarian law and its relationship with
other relevant legal disciplines should be evaluated more specifically in this con-
text. The rights and obligations of non-state actors; the legal foundations and con-
trol of those rights and obligations; and current practice to ensure compliance
deserve further discussion.** Insofar as different legal paradigms apply in law
enforcement, robust peacekeeping, and the conduct of hostilities, these should be
approached in light of the practical requirement for all armed forces to conduct
military operations according to largely uniform standards, however the conflict
is characterized.*® The application of uniform standards is a clear and understand-
able need for regular armed forces in the conduct of their operations. It also applies
to armed opposition groups.

A helpful contribution from a post bellum perspective should be strictly case-ori-
ented. It should evaluate different forms of regulation (treaty law and evolving custom-
ary norms, best practice, soft law, institutional frameworks), develop preferences to
increase acceptability and effectiveness of jus post bellum rules, consider typical post-
conflict requirements of cooperation, as addressed above (Section I), and promote
accountability for the proper implementation of existing principles and rules.

A. Forms of regulation

Different forms of regulation should be considered according to the goal to be pursued.
That goal is notoriously complex. Experience shows that ideal-type strategic orienta-
tions, such as: (i) liberalization first; (ii) security first; (iii) institutionalization first; or
(iv) civil society first*® will hardly work in reality. In practice, each of these four differ-
ent lines of interest must be considered simultaneously, as they are interrelated and may
well deserve a similar high priority. As the late Secretary General Boutros Boutros-Ghali
had explained in the Supplement to his Agenda for Peace,*” the four concepts—pre-
ventive diplomacy, peacemaking, peacekeeping, and post-conflict peacebuilding—are
interrelated. They have to come in at different stages of a conflict, but should be orches-
trated into a coherent strategy.

A wide-ranging spectrum of different levels of regulation remains most essential.
This will have consequences for the forms of pertinent rules. Treaty law and evolving
customary norms, best practice, and even soft law may each present the most effective

43 See Terry D. Gill and Dieter Fleck (eds), The Handbook of the International Law of Military Operations
(Oxford University Press 2010) ch. 32 (Conclusions) 563.

** See Christian Tomuschat, “The Applicability of Human Rights Law to Insurgent Movements” in Horst
Fischer, Ulrike Froissart, Wolff Heintschel von Heinegg, and Christian Raap (eds), Krisensicherung und
Humanitdirer Schutz—Crisis Management and Humanitarian Protection (Berliner Wissenschafts-Verlag
2004) 573-91 drawing on a coherent practice of the General Assembly and the Security Council to make
insurgent movements responsible for respecting human rights.

45 See Fleck (ed.), The Handbook of International Humanitarian Law (2nd edn, Oxford University Press
2008) section 1216.

6 Ulrich Schneckener, “International Statebuilding. Dilemmas, Strategies and Challenges for German
Foreign Policy” (Stiftung Wissenschaft und Politik 2009) 16-20.

47 Supplement to his Agenda for Peace (n. 2).
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solution in a given situation, in order to strengthen cooperation, develop institutional
frameworks, and ensure compliance in ever different circumstances.

B. Participation

As the success of any peacebuilding process will depend from the participation of those
concerned, appropriate strategies are to be applied to effectively approach all relevant
actors. The use of military and police force, coercive diplomacy, intelligence measures,
and material incentives may for longer periods remain part of “realist” approaches to
change behavior of non-state actors, but it cannot replace political means of persuasion
through mediation, negotiation, and reconciliation. While attempts to categorize such
different approaches*® may be useful for instruction purposes, their relevance for legal
policy appears rather limited. What is required in practice is flexibility and a readiness
for cooperation under ever changing circumstances. International organizations and
NGOs may be more successful here in influencing public opinion than states and gov-
ernments are. Contact channels which may be considered unacceptable by the latter
may well turn into indispensable assets for civil society, thus strengthening participa-
tion in post-conflict statebuilding.

C. Compliance control

The importance of the rule of law in all peacebuilding processes calls for strict adher-
ence to rather than derogation from existing obligations. Where exemptions become
necessary in a state of emergency, these should be tailored to existing needs and long-
term goals. Any such exemption should be introduced under transparent procedures
and be open for independent control, even if normal procedures of peacetime gov-
ernance are not yet effective. While some caution will continue to be in place against
straightforward attempts to identify specific legal rules that ought to be applied in
post-conflict peacebuilding,* the process itself must be visible, and distinct activities
toward ensuring compliance with its goals and principles remain a core task for any
such endeavor. As universal values of peace, humanity, and accountability are likewise
inherent in jus ad bellum, jus in bello, and jus post bellum, activities to ensure compli-
ance with and control of legal obligations remain the core task of peacekeepers in all
their operations, including post-conflict peacebuilding.

To perform this task effectively, a balance between formal and informal approaches
will be required at all stages of this thorny road. This may include a great deal of
improvisation. But creative flexibility in norm creation and strict control procedures
to ensure practical steps toward accountability should not be considered as mutually
excluding.

% See Claudia Hofmann and Ulrich Schneckener, “How to Engage Armed Groups? Reviewing Options
and Strategies for Third Parties” (2011) 29 S+F (Sicherheit und Frieden) 254.

*° Carsten Stahn, “‘Jus ad bellum,” ‘jus in bello’ ... jus post bellum’?—Rethinking the Conception of the
Law of Armed Force” (2006) 17(5) European Journal of International Law 921-43 at 942; Stahn, “The Future
of Jus Post Bellum” in Carsten Stahn and Jann K. Kleffner (eds), Jus Post Bellum. Towards a Law of Transition
From Conflict to Peace (TMC Asser Press 2008) 231, 233.
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At the same time, compliance with jus post bellum principles and rules should be
seen in context with other legal disciplines. Upholding the rule of law as a general
principle is not so much an issue of effectively policing every violation at any time, but
it requires “that measures be taken to encourage compliance, deter non-compliance,
and remedy injury caused by violations of legal norms.”*® Hence the success of any
peace operation is to be evaluated by considering a framework of interconnected
processes.”*

Keeping the jus post bellum visible in such a complex setting thus remains a task
worth constant efforts. The functional and temporal limits of the jus in bello on the one
hand and the limited effectiveness post-conflict of general peacetime rules on the other
may justify considering the jus post bellum as a distinct legal branch in its own right.
States and non-state actors are sharing responsibilities for cooperating in the develop-
ment of its guiding principles and rules, and ensuring respect for them.

V. Conclusions

So is the glass empty, waiting to be filled ad hoc by helpful actors who will be free to
make decisions of their choice? Not quite. A few specific principles of jus post bellum
may still be drawn from these considerations.

1. Pragmatic limitation. There is first the strong need for pragmatic limitation in
peacebuilding processes. Pragmatic limitation as a legal principle is but weakly rooted
in classic political philosophy, but it deserves more and more recognition under the
experiences of the vast dimension and the high frequency of current armed conflicts.
Aristotle had referred the attitude of taking too much (pleionexia) as a vice, not differ-
ent from that of taking too little (meionexia). He had held that justice requires “taking
only what is one’s due”** Drawing from contemporary philosophical studies which fol-
lowed the development of this idea from Aristotle to Xenophon and the Cynics up to
the father of modern international law Hugo Grotius, we may realize today that a cer-
tain asymmetry between these two poles may well be justified for the sake of sustain-
able peace, “but not the one that has been traditionally accepted.”** For ages meionexia
was the typical fate of the vanquished, and victor’s justice remains deeply rooted in his-
toric memories up to our time. But failures of the Treaty of Versailles and the avoidance
of such failures in post-conflict settlement after the Second World War may, indeed,
convey a different message. In current post-conflict situations this might be under-
stood as a matter of state practice and opinio juris rather than a mere moral postulate.
Where this idea is accepted, it applies to peacebuilding after international and internal

*® Dinah Shelton (ed.), Commitment and Compliance. The Role of Non-Binding Norms in the International
Legal System (Oxford University Press 2000) 9.

*! Paul E Diehl and Daniel Druckman, Evaluating Peace Operations (Lynne Rienner 2010); Diehl and
Druckman, “Peace Operation Success: The Evaluation Framework” (2012) 16(3)-(4) Journal of International
Peacekeeping 209.

** Aristotle, Nicomachean Ethics, 1129, tr. ]. A. K. Thompson (Penguin 2004) 112.

** See Larry May, ch. 1, section II, in this volume. See also May, “Reparation, Restitution and Transitional
Justice” in Larry May and Andrew T. Forcehimes (eds), Morality, Jus Post Bellum, and International Law
(Cambridge University Press 2012) 32, 33-6; Larry May, After War Ends. A Philosophical Perspective
(Cambridge University Press 2012).
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conflicts likewise. A just and lasting peace may require that victors accept more obliga-
tions than the vanquished, irrespective of which party to the conflict had committed
acts of aggression. The old question “what is one’s due” does not find an easy answer in
a war-torn country. Yet it will be part of the success process to undertake answering it
in a convincing manner.

2. Conciliation. While for factual reasons criminal justice will find its limits in post-
conflict situations, with courts unable to fulfill their task in each single case and actors
tasked to concentrate on reconstruction without any impediment, the need to re-estab-
lish the rule of law remains essential for any peacebuilding process to succeed. This
requires balancing justice and conciliation, giving room for truth commissions where
full reparation may be impossible, endeavoring to grant amnesties as required under
Article 6(5) AP II,>* again an example of existing treaty law post bellum, and offering
the chance of changing even principled opinions rather than enforcing consequences
for former action at all times.

3. Participation. A further principle may be seen in the widest possible participa-
tion of all actors of a peacebuilding process. As the success of sustainable peacebuild-
ing depends from multiple support efforts, appropriate strategies are to be developed
to include very different actors in fruitful cooperation. Armed forces and the police,
governmental diplomacy and informal activities, economic incentives, and political
pressure are realistic means of influencing states and non-state actors in support of
peacebuilding. Yet they cannot be a substitute for a process of reconciliation through
direct negotiations. What is required for sustainable peace is the will and ability to
cooperate and include former adversaries in common objectives. International organi-
zations and non-state actors may be more successful on this route than local govern-
ments and third states. Civil societies may develop and successfully use channels for
cooperation that are not easily accessible to officials, and they may be able to mobilize
forces that would hardly be available to states themselves.

4. Temporary nature. Not different from peace operations as such, certain post bel-
lum rules are temporary in nature rather than lasting parts of a new legal order. Yet
their duration may be open-ended. The degree and extent to which they succeed in
informing the domestic law of the affected state may be decisive for the peace process
to become effective and sustainable.

In that sense it may be accepted to treat jus post bellum as a special discipline, distinct
from other branches of international law, yet also relevant for them, and using their
rules in turn throughout the process of post-conflict peacebuilding. Jus post bellum
principles and rules are, indeed, informing even the national law of the country, as they
may be relevant for a lasting process of consolidation. States and international organ-
izations, civil societies, and many non-state actors remain challenged to make such
principles and rules work in practice.

** Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of Non-international Armed Conflicts—Protocol II—(adopted 8 June 1977, entered into force 7
December 1978) 1125 UNTS 609.
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Jus Post Bellum: An Interpretive Framework

James Gallen*

I. Introduction

At this nascent stage of its development, jus post bellum may most effectively oper-
ate as an interpretive framework that can identify and evaluate the moral legitimacy
of diverse legal and political practices and actors in transitions. This distinctive claim
broader than suggesting jus post bellum governs a strict temporal end-of-conflict
period in international law alone. This chapter argues that jus post bellum should be
concerned with transitions. Transitions can be described as the move from armed con-
flict to peace, or from dictatorship to democracy, and can be seen as a response to
gross violations of human rights and as an attempt to re-constitute a sovereign political
community. At the emergence of this present discussion regarding jus post bellum, it
remains possible for scholars and practitioners to identify and assess a potential role for
this term as a framework relevant to transitions from conflict to peace. International
law has not yet fully articulated an explicit jus post bellum in the same manner that
international law governs the use of force (jus ad bellum) or the conduct of armed con-
flict (jus in bello). This would appear to discourage the presentation of jus post bellum
as a positive legal framework at this point in time.

One major preliminary challenge is to consider the nature of “post” in any concept
of jus post bellum.' This issue determines whether jus post bellum is confined to periods
at the end of armed conflict, and if so, for how long a period at the end of this conflict.
Ruti Teitel has recently argued:

“[P]ost bellum” seems too limited or inappropriate today because of the unstable or
undetermined boundaries between conflict and post-conflict situations. Transitional
justice is arguably more capacious because it allows for purposes beyond those associ-
ated with a war’s beginning, such as transformation, namely purposes going beyond
retributive or restorative justice.

Transitional justice does present resources regarding the dynamic nature of “transition”
that seem in contrast to a post bellum conception that may be linked closely to an armed
conflict and demand swift, revolutionary change of legal orders.? For instance, transi-
tional justice has contended with the issue of justice in the context of ongoing conflict,

* Ph.D,; Lecturer at the School of Law and Government at Dublin City University.

! Brian Orend, “Jus Post Bellum: The Perspective of a Just-War Theorist” (2007) 20 Leiden Journal of
International Law 571; Kristen E. Boon, “Obligations of the New Occupier: The Contours of a Jus Post
Bellum” (2008) 31 Loyola International & Comparative Law Review 101.

? Ruti Teitel, “Rethinking Jus Post Bellum in an Age of Global Transitional Justice” (2013) 24(1) European
Journal of International Law 335, 339.

* Teitel, “Rethinking Jus Post Bellum in an Age of Global Transitional Justice” (n. 2) 340.
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in the cases of Colombia and Afghanistan, but has adapted the concept of “transition”
to be a dynamic and flexible process, rather than a set date in history.*

However, the advantage of jus post bellum may be to offer a dynamic concept of
“post bellum” broader than that concerned with only transitional justice. The policies of
international organizations regarding fragile states seek to operate before, during, and
after periods of conflict, that may be conceived of as cyclical in fragile environments.?
Such policies cover areas such as peacebuilding, statebuilding, security sector reform
or development, all beyond the core of transitional justice. Jus post bellum could adopt
this broad approach if it is employed as an overarching framework above existing areas
of international law and policy relevant to the cessation of conflict and gross violations
of human rights. This conception of jus post bellum is dynamic in nature regarding the
period of “post,” which perhaps remains a problem for the binary nature of positive
law. It has been noted that as it is unclear when night ends and day begins, the period
of dawn is a gradual period that is difficult to ascertain.® So it is argued that transitions
and jus post bellum have an overlapping relationship, with the conflict, post-conflict,
and transition periods necessarily overlapping. The alternative seems to be set up tran-
sitional justice and jus post bellum in opposition, with a de-emphasis on additional
fields such as peacebuilding, security sector reform or development, that are also rel-
evant to the transitional or post-conflict period.” An overarching jus post bellum need
not threaten any of these fields, but rather, as it is argued in this chapter, could empha-
size their mutually supporting relationship and interdependent goals.

With this conception of a dynamic rather than static jus post bellum, this chapter
considers the potential for jus post bellum to operate as an interpretive framework for
international law through the various dimensions of complexity that arise in transi-
tions. This interpretive framework operates through the principle and process of integ-
rity as considered by Ronald Dworkin.® This chapter argues that the distinctive value
of jus post bellum should be in recognizing that the various norms, regulations, and
practices relevant to transitions are inter-dependent and mutually re-enforcing and as
a result can be evaluated and interpreted in a unified fashion. This chapter first iden-
tifies three dimensions of complexity that warrant identification and evaluation for
any proposed jus post bellum framework. Second, it identifies the need for a unified

* Lisa J. Laplante and Kimberly Theidon, “Transitional Justice in Times of Conflict: Colombia’s Ley de
Justicia y Paz” (2007) 28 Michigan Journal of International Law 49.

® Organisation for Economic Cooperation and Development (OECD), “Concepts and Dilemmas of
State Building In Fragile Situations: From Fragility to Resilience” (2008) 9(3) Journal on Development 2008
17-21; European Commission, Towards an EU response to situations of fragility—engaging in difficult envi-
ronments for sustainable development, stability and peace, Brussels, 25 October 2007 COM(2007) 643 final;
World Bank, Fragile States—Good Practice in Country Assistance Strategies Operations Policy and Country
Services (World Bank 2005).

¢ Brian Orend, “Jus Post Bellum: The Perspective of a Just-War Theorist” (n. 1) 574.

7 Tt is questionable whether transitional justice can or should perform the role of an overarching frame-
work of all forms of social transformation of transitional or post-conflict societies. Recent literature has seen
the examination of the relationship between transitional justice and other fields, rather than the domination
of one over the other. Roger Duthie and Pablo De Greiff (eds), Transitional Justice and Development: Making
Connections (SSRC 2009).
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Waldron, “The Circumstances of Integrity” (1997) 3 Legal Theory 1; Alex Schwartz, “Patriotism or Integrity?
Constitutional Community in Divided Societies” (2011) Oxford Journal of Legal Studies 1.
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framework based on the inter-dependence of areas relevant to transitions through their
shared contribution to civic trust and the rule of law. Finally, it considers the applica-
tion of Dworkin’s integrity as a framework and identifies principles that would guide
this framework across diverse areas and specific transitions and provide a basis for
reform of international law and the policies of international organizations operating
in transitions.

II. The Role of Jus Post Bellum: Three
Dimensions of Evaluation

International law has not fully articulated an explicit jus post bellum. Current areas of
international law and policies of international organizations relevant to the post bel-
lum period and periods of political transition seem to offer competing priorities and
justifications for such transitions, for the affected state, society, and the international
community. This complex competitive structure can be seen in the various areas of
international law relevant to the post bellum period, in the range of legal actors involved,
and in the manner in which the context of each transitional society is treated in inter-
national law and policy. Each of these components presents an area to be evaluated
in the post bellum period and can be conceived of as dimensions of a single complex
problem.

A. Areas of international legal and policy regulation

First, a wide range of areas of international law and policy exist that are relevant to
a post bellum period. The relationship between transitional justice, peacebuilding,
security sector reform and economic development in international law warrants close
examination. Statebuilding, the status of peace agreements, refugee and migration law,
constitutionalism, elections, and democracy all could also be potentially considered
relevant to transitions, as argued by Easterday and Boon in this volume.” Some of these
areas, such as transitional justice, peace agreements, peacebuilding, and statebuilding
are specifically designed to engage with the relatively narrow factual circumstances of
transition.'® Other areas such as refugee and migration law, constitutionalism, and the
development of a country’s economy and human development can be conceived of as
universal in application, applying to consolidated democracies as well as to transitional
societies. More broadly still, the application of international human rights in transi-
tions represents a significant point of convergence among these diverse areas. Each
of these areas also have specific value goals that they purport to contribute to, such as
peace, justice, truth, reconciliation, security, or democracy. If jus post bellum is to make
a distinctive contribution to international law, it must engage with this background net-
work of prior goals, regulation, policies, and treaties, and their associated institutional

° See Jennifer Easterday, ch. 20, this volume; Kirsten Boon, ch. 13, this volume.

' United Nations Secretary General, “The Rule of Law and Transitional Justice in Conflict and Post-
conflict Societies” UN Doc. $/2004/616, 3; United Nations Secretary General, “Report of the Secretary
General on Peacebuilding in the Immediate Aftermath of Conflict” UN Doc. A/63/881-5/2009/304.
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structures. If jus post bellum is ultimately to replace or modify some component of one
or more of these existing areas, a distinctive justification is needed. In contrast, if jus
post bellum adds no substantive, interpretive, or practical value to existing areas of law
and regulation, the value of the concept and discourse must be called into question.

Moreover, if jus post bellum is to be considered an overarching framework for these
areas of international law, scholars and practitioners should be mindful of the risk of
fragmentation in the international legal regulation between these areas. The fragmen-
tation of international law refers the proliferation of different legal regimes and insti-
tutions governing inter-state relations.'' Value preferences in different fields may be
envisaged as competing spheres of authority, which generate the need for strategic
choice between these areas, such as mainstreaming human rights in development or
the securitization of peacebuilding or development. If seeking to overarch these areas,
jus post bellum cannot remain neutral among these competing choices, but make an
assessment between them. Such an assessment would be highly complex, but broadly
familiar to international lawyers. If jus post bellum is to be a specific framework, it must
first appreciate the range of configurations of international legal obligations that poten-
tially apply to a given transition as one dimension of complexity.

B. Legal status of international actors

A second dimension of a proposed jus post bellum framework could consider the
range of legal foundations for the engagement of international legal actors in tran-
sitions. It may be the case that such legal foundations make a legal or moral differ-
ence to their engagements. First, many past international engagements in transitional
circumstances have been on the basis of the consent of the affected state, which has
acknowledged its own inability to administer the full range of issues relevant to
transitions. State consent is a legally sufficient basis for valid international obliga-
tions to accrue to that state and a concept that we find throughout the international
system.'” However, if it were possible for fragile states to give effective consent and
express this through its political organs, then the certain forms of engagement from
the international community, such as international territorial administration, would
be unnecessary.'* The capacity of a state in a post bellum scenario to give consent
may thus vary from states with full legal capacity, political legitimacy, and ability and
willingness to pursue public goods, to those that lack these attributes. It is therefore
possible to evaluate the validity of legitimacy of the obligations and mechanisms con-
sented to during transitions.

Second, international engagement in transitional circumstances can be author-
ized by United Nations Security Council resolution. The only requirements or limi-
tations on Security Council action are that they must be intra vires and act in good

! Eyal Benvenisti, “The Conception of International Law as a Legal System” (2008) 50 German Yearbook
of International Law 393.

!> Matthew Lister, “The Legitimating Role of Consent in International Law” (2011) 11(2) Chicago Journal
of International Law 1.

'* Simon Chesterman, You the People: The United Nations, Transitional Administration and State-Building
(Oxford University Press 2004) 239.
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faith, respecting jus cogens norms.'* Security Council resolutions have been used to
authorize international criminal tribunals, peace-keeping missions, election monitor-
ing, civilian observation missions, or full international territorial administrations, such
as in Kosovo and Timor-Leste. Significant literature examines the practice of such mis-
sions and has highlighted the lessons learned and ongoing challenges in international
territorial administrations.'> However, their costly and exceptional nature means that
this area of regulation cannot be taken to apply to all transitions, though it may share
challenges faced by other legal bases of international assistance to transitions. As a
result it is an unlikely basis for a comprehensive legal jus post bellum framework but
may provide distinctive areas that can be evaluated.

Third, the law of occupation governs the situation where one state occupies the terri-
tory of another after the cessation of armed conflict. In so doing, the original intention
behind this area of law was to enable the occupying state to pursue two objectives.'®
The occupier was to administer territory in a conservative fashion, only enforcing legal
changes where necessary to maintain peace and security. In addition, the occupier was
to promote local capacity for autonomous self-government. The original regime was
designed to be palliative, such that major issues of change or re-distribution of land or
legal rights would take place in a peace agreement that would end the occupation and
regularize the situation. This was the situation envisaged under the Hague Regulations
of 1907, which remain the principal basis for the international law of occupation.'” In
addition, the Fourth Geneva Convention sought to provide minimum standards for
civilians in circumstances of occupation. Nonetheless, these provisions fail to capture
the existing reality of practice in this area and have failed to do so for some time. As far
back as 1945, Allied occupations of Germany and Japan eschewed the conservationist
approach to occupation and can be more accurately characterized as transformative
occupations, outside the 1907 Regulations.'®* No provision appears to have been made
in these frameworks for the introduction of further legislation designed to deal with a
past legacy of gross violations of human rights. There is a tension between the existing
obligation in occupation to return to the status quo ante and the broader ambition of
human rights law across areas in transitions to use international law as a transformative
force. Unless jus post bellum is conceived of to radically alter the priorities and appli-
cation of areas such as transitional justice, peacebuilding or security sector reform, or
somehow remain removed from their sphere of influence, the transformative ambition
of human rights law will necessarily extend to jus post bellum as well.

' Larissa Van Den Herik, “The Security Council’s Targeted Sanctions Regimes: In Need of Better
Protection of the Individual” (2007) 20 Leiden Journal of International Law 797.
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Finally, trusteeship was governed by Chapter XII of the Charter of the United Nations
and was drafted with a view to overseeing and administering the process of decoloni-
zation from empires that occurred in the mid-twentieth century.'® Given the political
sensitivities that arose during this process and those that remain extant, use of any legal
mechanism from the law of trusteeship does not seem viable. Indeed, use of the rheto-
ric or concepts from this area in transitional circumstances may engender accusations
of neo-colonialist attitudes and agendas.*

Thus, the legal foundation for the actions of post bellum international actors is also
complex. The application of the first dimension of complexity, substantive interna-
tional rules, norms and principles must therefore cover a variety of factual and legal
circumstances, from full occupation by a belligerent state, through a variety of Security
Council authorizations, through to the legitimate consent of an affected population to
the presence of donor states and INGOs on their territory. It may be useful to think of
the strength of these principles as working along a spectrum from occupation and ter-
ritorial administration at one end to minimal international monitoring and engage-
ment at the other. A challenge for a jus post bellum framework is therefore to evaluate
substantive international legal obligations and the nature of international legal actors
involved as two dimensions of engagement in transition.

C. Context of each transitional society

The final complex variable is the transitional society itself. Transitions cover diverse
factual circumstances. From the end of the Second World War, to the end of apart-
heid in South Africa, the aftermath of genocide in Rwanda, the collapse of the Soviet
Union, and the toppling of dictatorships in Latin America and recently in the Middle
East and North Africa, transitions are radically diverse. The paradigm of a post-war
or post-conflict period may remain a classical conception of two armed forces, with a
military victory or agreement signalling the end of the conflict. Within internal armed
conflicts, the potential for cycles of violence renders modern conflict complex and
changing environments that inhibit discrete classification of periods of war and peace.
Regardless of the “transitions” versus “post bellum” issue, even paradigmatic post bellum
societies remain highly complex. It is difficult to speak meaningfully of such societies
in a way that applies across this range of histories, contexts, languages, and cultures.
The application of international law to diverse contexts is a general challenge inherent
in the international legal system. Nonetheless, it appears that a common feature pre-
sent across a number of fields relevant to transitions generates a distinctive challenge.
Transitions display a significant paradox. On the one hand, the areas identified seek to
use law, and its expressive or transformative function to pursue activities and values that
change the behaviors, attitudes, and perceptions of citizens of a transitional societies.**
On the other hand, local ownership and context of each transitional society has featured
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as a significant priority of theory, international law and policy in several of these fields.*?
Respecting local context and ownership is seen as significantly enhancing the legitimacy
and efficacy of international engagement in transitional societies. Just war theorists have
also identified the need to respect local ownership and context in a jus post bellum.*
Moreover, local ownership can reflect expressions of self-determination, a right to dem-
ocratic governance, and the re-constitution of a sovereign political community.**
Identification of local owners across divided state and private institutions of a tran-
sitional society is complex. In particular, many actors may be resistant to reform in
given areas, such as political leaders seeking to avoid individual criminal accounta-
bility, civil servants opposed to governance reform or statebuilding, or military and
police against SSR. Such resistance to reform may be institutional as well as personal.*®
However, ownership is typically invoked to refer to entire populations.*® Moreover, it is
unclear how local ownership operates when “owners,” however identified, deeply disa-
gree about public goods.”” Such disagreement reflects the heart of political decision-
making and priorities in a transitional society in the fashion Mark Malloch Brown
suggested, “choosing, for instance, whether girls’ education should be a bigger budget
priority than clean water””?® Finally, a concern for local ownership will reflect disagree-
ment about the appropriate time and form of exit of international engagement. In the
absence of a clearly defined goal and endpoint, international actors run the risk of accu-
sations that their temporary and benevolent presence is disingenuous amid concerns
of neo-colonialism.?” Concerns for the temporary nature of international engagement
can be contrasted with the long-term nature of the goals of fields relevant to transition.
Policies in each field express the desirability of local ownership, but have not gen-
erated specific and shared understandings of what that entails.’® There are no clear
guidelines on how to act and on how to operationalize the idea of ownership.’* Local
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ownership and context could become more functional if there was some sort of com-
mon framework for its understanding in different disciplines that would facilitate par-
ticular guidelines from case to case.’* A jus post bellum framework would therefore
benefit from offering an adequate conception of the relationship between interna-
tional and national actors. This conception should cover these areas and the variety of
national circumstances experienced in transition and across fields and acknowledges
the other two dimensions of complexity identified above.

III. Why a Unified Framework?
Interdependence in Transitions

These three dimensions of complexity, the areas of international law and regulation,
the legal status of international actors, and the context of each transitional society, may
suggest an inevitable and inherent fragmentation and incoherence in areas relevant
to jus post bellum. It may be that these areas each seek to change the behaviors, atti-
tudes, and perceptions of citizens of transitional societies but must do so indepen-
dently of one another. A distinct case needs to be made that the practice of each area is
in fact dependent on the other areas. To make this case, this chapter claims that certain
conditions exist in all transitional societies, notwithstanding the three dimensions of
complexity and variables identified above. This interpretation of transitional societies
describes these conditions as the circumstances of transition, as where there are:

« intense demands and expectations for the achievement of public goods in political
community; but also

« minimal bureaucratic capacity and legitimacy to achieve such goods, due to a
breakdown of civic trust and the rule of law, relative to the prior commission of
gross violations of human rights.

These circumstances are derived by analogy to the circumstances of politics and justice
that describe conditions in consolidated democracies.*® The demand for public goods
is particularly acute in moments of transition due to the recent breakdown of the politi-
cal community’s ability or willingness to deliver such goods. Practitioners and scholars
recognize the latter criterion as a necessary but insufficient condition for describing
transitions.>* Several areas relevant to jus post bellum are predicated on responding to
gross violations of human rights and pursuing some value goal in response to them
(e.g. truth, peace, security, and justice). A focus on gross violations of human rights
itself therefore continues substantive diversity across these areas. However, there are

2 Wilén, “Capacity-building or Capacity-taking?” (n. 31) 340.

** John Rawls, A Theory of Justice (Oxford University Press 1999) 109-12; Jeremy Waldron, Law and
Disagreement (Oxford University Press 2001) 102.
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Post-Conflict Justice (Transnational 2002) 499. More generally see UNSC, “Report of the Secretary General
on Peacebuilding in the Immediate Aftermath of Conflict”, UN Doc. A/63/881 S/2009/304, 4; World Bank,
World Development Report 2011: Conflict, Security, and Development (World Bank 2011) 99.



66 Jus Post Bellum: An Interpretive Framework

two distinct structural consequences to the commission of gross violations of human
rights: the breakdown of civic trust and the rule of law.

The areas of transitional justice, peacebuilding, security sector reform and devel-
opment are significantly diverse substantively, pursuing different goals (such as truth,
peace, justice, security, economic growth, and good governance), using different insti-
tutions (including truth commissions; demobilization, disarmament, and reintegration
(DDR) programs; and government/legislative reform) and often involve different actors
and disciplines (such as law, peace studies, and economics). Nonetheless, these fields
all seek to make a contribution to civic trust and the rule of law as part of their overall
claim to change transitional societies. This shared claim provides a suitable entry point
for an overarching framework such as jus post bellum proposed here.

Each goal of transitional justice aims to contribute to the restoration of civic trus
By establishing the truth regarding past gross violations of human rights, truth com-
missions constitute processes of civic dialogue and deliberation, which in turn con-
tributes to building civic trust.*® In pursuing reconciliation, a transitional justice
organization seeks to establish and maintain coexistence between the various groups
and thus seeks to restore minimum conditions of civic trust.*” The goal of recognition
seeks to re-affirm victims as citizens, as persons of significance and value to the state.*®
This process of reparation through renewed state-citizen relations contributes to the
restoration of civic trust.>

Peacebuilding processes also involve civic trust. Peacebuilding seeks to consoli-
date the legitimacy of the arrangements concluded at the cessation of gross violations
of human rights and to transform social foundations of public legitimacy for the long
term. Thus, the initial elite arrangement and distribution of power is then legitimized
through peacebuilding processes. This process both depends on and seeks to constitute
civic trust and the rule of law as conditions for future deliberation of particular issues in
the re-establishment of a political and constitutional order. In security sector reform, the
human security paradigm expressly acknowledges the need for civic trust in the achieve-
ment and maintenance of human security.*® Paul Roe describes the value of trust for
security, in “routinization” as a response to ontological insecurity: “Routinzation ‘regu-
larizes social life making it, and the self, knowable’ With a basic trust in others, the indi-
vidual can go about his/her day-to-day business with a reasonable expectation that many
of the dangers in life can simply be put to one side”*! In the context of fragile states, the
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absence of civic trust also impacts on the cooperation and coordination necessary for
economic activity: “Virtually every transaction has within itself an element of trust, cer-
tainly any transaction conducted over a period of time. It can be plausibly argued that
much of the economic backwardness in the world can be explained by the lack of mutual
confidence”*? In the context of transitions, the absence of civic trust produces wide-
spread dysfunction: “With actors lacking the means to make credible commitments to
reform, societies are unable to break free from the threat of violence. A low-level equilib-
rium of dysfunctional institutions and recurrent violence is thereby created.”**

It may be that these areas mean different things by civic trust and the rule of law and
seek to affect these values in different ways. However, the nature of both of these con-
cepts, as social norms, makes it clear that contributions from the areas identified are
inter-dependent and thus should be interpreted through a shared framework.

First, efforts to modify civic trust appear to treat trust as a social norm. We can
describe civic trust as a shared, reciprocal normative commitment to certain patterns
of behavior.** For a norm to exist, there must be a collective belief that the behavior dic-
tated by the norm is widespread, as well as a shared belief that one is expected to engage
in such behavior when appropriate and that transgressions might be punished.** Civic
trust may be described as a constitutive social norm or convention. Such social con-
ventions serve numerous functions by constituting means by which citizens interact.
Social practices, on this understanding, are partly constituted by the conventional rules
of the practice, which regulate the conduct within.*® Andrei Marmor notes that reasons
for following constitutive rules are compliance-dependent, and practice is required to
constitute the rules.*” Thus, constitutive conventions both constitute the practice and
regulate conduct with it as a system of rules.*® The contribution of each area of inter-
national law to civic trust thus represents efforts to change this conventional system of
rules. As a consequence of these forms of conventionality, efforts to enhance or alter
content of civic trust are necessarily systemic and interdependent. Thus, despite sub-
stantively diverse functions, each area relevant to transitions seeks to contribute to civic
trust in shared circumstances and through shared methods: to evaluate the contribu-
tion of these diverse areas to civic trust we need a shared, convention-wide framework
for interpretation and evaluation.

Each field relevant to jus post bellum also seeks to use legal institutions to gener-
ate civic trust through the rule of law. Transitional justice scholars have claimed that
the enterprise contributes to both narrow formalist and to thicker substantive con-
ceptions of the rule of law.*” Peacebuilding is a process constitutive of the rule of law,
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seeking to hold all parties to peace accountable under a legal system, rather than allow
a return to violence. Security sector reform also seeks to contribute to the rule of law.
Conceptions of national security are necessarily constitutive of the rule of law, being
formal in nature and seeking to maintain security through the use of formal rules, insti-
tutional structures, and procedures.*® Similarly, a human security paradigm acknowl-
edges the need to restore the rule of law as a necessary condition for ensuring broader
human security.®' Furthermore, the rule of law is claimed to as have significant explan-
atory power for foreign investment and economic growth.*?

The rule of law acknowledges the risk of the abuse of power under law and the
appropriateness of civic distrust caused by this risk. This acknowledgment of legitimate
distrust, and the enabling capacities of the rule of law it offers citizens, represents a nor-
mative commitment from the legal system, rather than a merely empirical regularity. It
is through the values, formalities, and processes of the rule of law that law can hope to
foster civic trust. Enhancing the supply of civic trust in a society remains significantly
dependent on state and, in particular, legal institutions:

Trusting institutions means knowing and recognising as valid the values and form of
life incorporated in an institution and deriving from this recognition the assumption
that this idea makes sufficient sense to a sufficient number of people to motivate their
ongoing active support for the institution and the compliance with its rules.>®

The rule of law thus provides an opportunity to assess the validity of distrust and to
enable the trust of state officials, institutions, and citizens that withstand the scrutiny of
its mechanisms of distrust. A political system in which distrust is easily articulated and
listened to, and its presumed reasons easily and impartially assessed as valid or refuted,
deserves to be trusted for the assurance this transparency provides to the citizens.>* By
virtue of using the rule of law and its suite of legal institutions and actors to respond to
legitimate civic distrust, these areas relevant to jus post bellum seek to contribute to the
restoration of civic trust and the rule of law in a systemic fashion, despite remaining
substantively diverse at the level of immediate goals, institutions, and actors.

IV. Jus Post Bellum as the Application of Integrity

What is the role for jus post bellum in this contribution to civic trust and the rule of
law as a framework? There remains no overarching mechanism for evaluating the con-
duct of transitions across the three dimensions of complexity identified above nor for
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assessing their shared contribution to the inter-dependent conditions of civic trust and
the rule of law. We identified above substantive diversity and fragmentation in relevant
areas of international law and in the legal status of the actors involved, with risks of
tension between their transformative goals and respect for local ownership. A purely
substantive jus post bellum can acknowledge this diversity and associated tensions, but,
without more, and without new state practice, cannot resolve them. An appropriate
role for a jus post bellum may be thus to provide “not only substantive legal rules and
principles governing transitions from conflict to peace, but also rules on their interplay
and relationship in case of conflict”*®

Calls for a further Geneva Convention on jus post bellum issues may represent a
suitable end point for the development of this area, but would require considerable
political will, interest, and coordination among states, and significant re-orientation in
the design and practices of international organizations. Despite some present interest
in institutional coordination, it is suggested that this goal is not plausible in the short
term. However, the absence of a conventional jus post bellum does not preclude the
interpretation of existing international law and policy in an alternative jus post bellum
framework. Jus post bellum can therefore be situated as part of the moral framework of
just war theory.*® It could be used to provide an interpretation of areas relevant to tran-
sition, actors who seek to pursue the goals in each areas, and the application to specific
transitional societies. In so doing, it could use this interpretation to evaluate how these
efforts contribute to shared necessary conditions of restoring civic trust and the rule of
law in transitional societies.

This problem of complex interpretation and evaluation has been examined before
as a matter of general jurisprudence and political philosophy. Ronald Dworkin
described checkerboard statutes as those that are incoherent or arbitrary on matters of
principle.’” This seems to fit the substantive diversity and diversity among institutional
actors quite well, pursuing a variety of goals through a host of institutions, with lit-
tle legal consciousness of other such goals and institutions. Overcoming checkerboard
statutes can be achieved through their interpretation with reference to the principle of
integrity.>® Integrity operates in non-ideal normative circumstances: ideally, coherence
between values in each field expressed in law would be guaranteed because officials
would always do what would be perfectly just and fair.>® If there must be compro-
mise because views are divided, then the compromise must be external, not internal; it
must be compromise about a scheme of justice not a compromised scheme of justice.®®
Each transitional society will interpret its own practices, its own “jus post bellum” in re-
constituting a sovereign political community. International actors assisting this transi-
tion will also seek to interpret that society and its international legal obligations and
practices. In this act of interpretation, Dworkin conceives of the obligation to pursue
integrity as the obligation to pursue “fidelity to a scheme of principle each citizen has
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a responsibility to identify, ultimately for himself, as his community’s scheme®" It is
on the basis of a legal system founded on integrity that Dworkin argues that claims of
political obligation are made legitimate for those made subject to them:

Law as integrity denies that statements of law are either the backward looking fac-
tual report of conventionalism or the forward-looking instrumental programs of legal
pragmatism [...]. It insists that legal claims are interpretive judgments and therefore
combine backward and forward-looking elements; they interpret contemporary legal
practice seen as an unfolding political narrative.®

To achieve this legitimation analytically, Dworkin distinguishes between “fit” and “jus-
tification.” The former is concerned with providing an interpretation that matches the
existing practice and body of law. The latter seeks to identify a justification for this
practice that shows it in its best light.®® The task of jus post bellum as integrity is to
therefore offer a description of the existing international law, policy, and theory as
applied to given transitions and seek to justify this practice by reference to its value
goals in a unified or coherent fashion. Fundamentally, therefore, integrity is concerned
with interpreting through a coherent set of principles about citizens’ rights and duties,
the best constructive interpretation of the political structure and legal doctrine of their
community—including therefore the three dimensions of complexity identified above.
According to Dworkin, “[lJaw as integrity requires a judge to test his interpretation
of any part of the great network of political structures and decisions of his commu-
nity by asking whether it could form part of a coherent theory justifying the network
as a whole”** Integrity offers guidance to those who have the special responsibility to
interpret legal norms on behalf of the polity in question.®® In Dworkin’s work, these
are paradigmatically judges, but can extend to all law creating, applying, or enforcing
officials.®® This could extend to both officials in a transitional society and international
actors providing assistance.

Integrity thus seeks to make seemingly substantively diverse areas of law coherent by
reference to deeper principles and values inherent in the legal expression of a society’s
political community. By developing its coherence and thus its legitimacy, the process
of interpretation by integrity seeks to give reason to citizens to share in trusting in the
legal expression of political community and view a particular national conception of
jus post bellum as legitimate. The process of integrity provides the mechanism for jus-
tiftying the choices and preferences of a given society in the pursuit of the value goals
of each field, for example why they choose a truth commission over trials, or peace-
building over transitional justice, or governance reform over a DDR process. Integrity
ensures that these fields are not seen as fragments, but rather as constitutive and inter-
dependent components of a broader political project in transition, to re-constitute a
coherent sovereign political community, predicated on civic trust and the rule of law.

! Dworkin, Law’s Empire (n. 8) 190. > Dworkin, Law’s Empire (n. 8) 45-53, 225-7.

% Ronald Dworkin, “Hard Cases” (1975) 88 Harvard Law Review 1057; Dennis Patterson, “Dworkin on
the Semantics of Legal and Political Concepts” (2006) 26(3) Oxford Journal of Legal Studies 545.

% Dworkin, Law’s Empire (n. 8) 245.

% Alex Schwartz, “Patriotism or Integrity? Constitutional Community in Divided Societies” (2011)
Oxford Journal of Legal Studies 1-24 at 17.

%6 Ronald Dworkin, Law’s Empire (n. 8) 12.



James Gallen 71

The responsibility of integrity therefore requires the interpretation of the substantive
components and practices of each of those fields with reference not only to the shared
and interdependent goals of civic trust and the rule of law, but also with reference to
the whole network of political structures and decisions of that transitional society.®”
This approach suggests that we can have the tools that would constitute a jus post bel-
lum framework across the three dimensions of complexity identified above but also a
framework that could go further and seek to justify as legitimate the nature of their
application in a given transition.

V. Principles of Integrity as Jus Post Bellum

An interpretive approach to jus post bellum that operates from integrity could manifest
itself in tangible ways. A purely substantive framework does not speak to how an offi-
cial of an international organization or transitional government is to act in transitions,
facing the need to pursue public goods in the future. A purely formalistic approach
does less to alter the behaviors, attitudes, and perceptions of such individuals than an
approach that says that process matters: that the ends and the means are mutually re-
enforcing. Acknowledging that integrity is both a principle to be pursued and a process
by which its other goals can be reached and reconciled contributes significantly to re-
enforcing behaviors, perceptions, and attitudes. Each field purports to contribute to the
restoration of civic trust and the rule of law as contributions to the re-constitution of a
sovereign political community. The following three principles seek to contribute to that
overall goal in transitions.

An approach of jus post bellum that acknowledges organizing principles deeper than
the substantive laws and policies reflects a commitment of the framework to the prac-
tice of integrity. This interpretive framework acknowledges the three dimensions of
complexity, diverse areas of international law and regulation, the legal status of the
actors involved, and the context of transitional societies identified above. By using the
principles of accountability, stewardship, and proportionality, this framework com-
pels states and international organizations to respond to and justify incoherence evalu-
ated in their practices, between their stated normative commitments in those three
dimensions of complexity and the absence of a coherent and consistent approach to
those commitments. This process of justifying incoherence by reference to the norms
of accountability, stewardship, and proportionality constitutes the practice and process
of integrity as jus post bellum.

So conceived, manifesting jus post bellum as a series of interpretive principles is simi-
lar to Aurel Sari’s approach regarding foreign armed forces in this volume.*® The differ-
ence in the present approach is the acknowledgment that organizing principles can be
used to cast a broader net than foreign armed forces, which, while crucial, are only part
of the wide array of international actors, such as international organizations, donor
states, and international non-governmental organizations (NGOs), that may be present

7 Ronald Dworkin, “Hart’s Postscript and the Character of Political Philosophy” (2004) 24(1) Oxford
Journal of Legal Studies 1-37.
8 Aurel Sari, ch. 24, this volume.
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in a given society experiencing a post bellum period. When we seek to offer a coher-
ent account of how these broader principles apply as part of an overall framework that
pursues integrity across diverse areas of law and regulation, diverse legal actors, and
diverse transitional societies, new areas of concern and reform may be generated for a
jus post bellum framework.

A. Accountability

The principle of accountability is used to interpret diverse areas that share the desire to
enhance civic trust and the rule of law. Though accountability is a malleable term with
no legal definition and no settled theoretical meaning, its coherent pursuit can con-
tribute to manifesting integrity in the development of civic trust and the rule of law.
We can consider the issue of accountability as working at a domestic level, an interna-
tional level, involving criminal responsibility, civil, state, and organizational responsi-
bility—vyet at present there is little systemic consideration of the relevant differences
and discrepancies between these levels of accountability. Accountability is also seen as
an important principle in existing jus post bellum proposals.®®

Concern for accountability arises in each area relevant to transitions. Accountability
for gross violations of human rights is of both intrinsic and instrumental importance
for transitional justice, in both its potential to provide justice to victims and capac-
ity to contribute to the restoration of the rule of law and the non-recurrence of rights
violations.”® An accountable security sector is acknowledged as a primary goal in
SSR.”* The accountability of individuals for the commission of international crimes
is mirrored by State responsibility for such offences.”” In turn, consideration of State
responsibility for international crimes raises the issue of individual and institutional
accountability of donor states and international organizations. In addition, we could
also consider that accountability extends to anti-corruption in development and the
monitoring of and compliance with peace agreements.

Accountability of donors and international organizations can be considered in
three categories: (i) internal accountability; (ii) liability for unlawful acts; and (iii)
legal responsibility for breach of international obligations.”® These forms are lim-
ited by the state and institutional immunities, often provided for in Status of
Forces/Mission Agreements or memoranda of association between donor states or
international organizations and transitional states. Multilateral international organ-
izations enjoy broad immunities.”* While international staff operate with actual or

® Brian Orend, “The Perspective of a Just-War Theorist” (n. 1) 571.

7% UN Secretary General, “The Rule of Law and Transitional Justice in Conflict and Post-conflict
Societies” UN Doc. $/2004/61 4.

" OECD DAC, OECD DAC Handbook on Security System Reform, Supporting Security and Justice
(n. 50).

72" Andre Nollkaemper, “Concurrence between Individual Responsibility and State Responsibility in
International Law” (2003) 52(3) International and Comparative Law Quarterly 615.

7* International Law Association, “Accountability of International Organisations: Final Report of the
Berlin Conference” (2004) 1 International Organisations Law Review 221, 226.

7* Supplementary Protocol No. 2 to the Convention on the OECD (adopted 14 December 1960, entered
into force 30 September 1961); Convention on the Privileges and Immunities of the United Nations
(adopted 13 February 1946, entered into force 17 September 1946) 1 UNTS 15.
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effective immunity from local laws, there is an ongoing contradiction between how
internationals behave and how nationals are told that they must act.”® The present,
largely fragmented, approach to accountability in international law neglects the chal-
lenge to reconcile these two positions. An approach predicated on integrity requires
this contradiction to be reconciled.

For instance, the primary area of concern for United Nations (UN) accountability
has been sexual exploitation and abuse.”® The UN has attempted to address the issue by
adopting both preventive and investigative measures.”” A UN General Assembly reso-
lution calls for the establishment of a Sexual Exploitation and Abuse Victim Assistance
Mechanism (SEA/VAM) in every country in which the UN operates, which seeks to
provide victims with access to relevant services.”® However, as a result of the lack of a
direct formal relationship between the UN and military members of national contin-
gents from troop contributing countries in UN missions, the UN does not have the
authority to promulgate legally binding and enforceable rules addressed directly appli-
cable to them without the approval and cooperation of their home countries. The pri-
mary avenue of redress remains a trial in the troop contributing country. A feeling of
impunity can seep into the consciousness of the peacekeeping soldiers concerned to
the serious detriment of the local population.”

Institutional accountability among international development organizations is
exemplified by the World Bank Inspection Panel, designed to address the concerns of
people who might be affected by Bank projects and to ensure that the Bank adheres
to its operational policies and procedures in the design, preparation, and implemen-
tation of such projects.*® The International Law Commission’s Draft Articles on the
Responsibility of International Organisations propose new rules that could greatly
expand liability of international organizations.®’ In particular, the proposals include
responsibility for omissions, joint, parallel, and indirect liability for states in assisting
international organizations, and an “aggravated responsibility” regime, which enables
any state or international organization to demand cessation of a violation of a jus cogens
norm or erga omnes obligation. A further area of limited accountability is the regula-
tion of NGOs, which varies widely from state to state without any general framework.
Initiatives such as codes of conducts and certification schemes are positive develop-
ments. However, without a compliance mechanism, the temptation for an NGO to

7% Chesterman, “Ownership in Theory and in Practice” (n. 22) 20.

76 Marco Odello, “Tackling Criminal Acts in Peacekeeping Operations: The Accountability of
Peacekeepers” (2010) 15(2) Journal of Conflict & Security Law (2010) 347.

77 “Secretary General’s Bulletin Status, Basic Rights and Duties of United Nations Staff Members”
(1 November 2002) UN Doc. ST/SGB/2002/13; “Secretary General’s Bulletin on Special Measures for
Protection from Sexual Exploitation and Sexual Abuse” (9 October 2003) UN Doc. ST/SGB/2003/13.

7 United Nations Comprehensive Strategy on Assistance and Support to Victims of Sexual Exploitation
and Abuse by United Nations Staff and Related Personnel, UNGA Res. 62/214 (7 March 2008) UN Doc.
A/RES/62/214.

72 Paul Rowe, “United Nations Peacekeepers and Human Rights Violations: The Role of Military
Discipline” (2010) 51 Harvard International Law Journal Online 69, 79.

89 The World Bank Inspection Panel, Accountability at the World Bank: The Inspection Panel at 15 Years
(World Bank 2009).

81 ILC, “Report of the International Law Commission on the Work of its Sixty-First Session, Draft
Articles on Responsibility of International Organizations” UN Doc. A/64/10.
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default on the commitments made under a self-regulation initiative is strong.*” Finally,
actions of private military companies in transitions also generate significant concerns
of accountability in transitional societies.*’

Accountability is thus fragmented across a wide range of general institutional struc-
tures and areas relevant to transitions, despite a commitment to the norm in several
relevant areas. A consequence of this commitment is to suggest systematic avenues for
individual and institutional accountability, to get the transitional society in the habit
of seeing examples of accountability in action. This commitment is not coherently
reflected in the present concern of international organizations for their own conduct. It
is a case of “do as we say, and not as we do”

A consolidated accountability mechanism for international actors and institu-
tions engaged in transitional societies and fragile states could pursue coherent
accountability and reflect an approach based on integrity, where non-coherent con-
duct requires principled justification. Such a mechanism would depend on high lev-
els of transparency, cooperation, and publicity among international actors. Such a
mechanism, agreed among donor states, international organizations, with potential
involvement for international non-governmental organizations (INGOs) and private
military actors, could identify priority areas of accountability. Areas of concern for
individual conduct could include sexual offences, as highlighted by UN efforts, but
could also include corruption offences, as international organizations seek to pro-
mote accountability for human rights and good governance. Institutional account-
ability could adopt the approach of the World Bank’s Inspection Panel to a shared
forum for bilateral donors. International institutions could join this mechanism by
mutual consent, and within the memoranda of understanding signed with the tran-
sitional state authorizing their actions in the state or, where relevant, the authoriz-
ing Security Council resolution. Such a mechanism could respond to concerns of
remoteness of UN and Inspection Panel procedures by being based in the transitional
country, offering an opportunity to combine state and international and local institu-
tions. A consolidated approach, based on a consensually agreed framework, eschews
the difficulties of diverse institutional frameworks and offers tangible coherence
and greater access and participation for members of a transitional society. A coher-
ent consolidated approach to accountability could contribute to greater trust of the
involved international organizations and the sense that they are bound by the rule of
law by demonstrating a consistent practice of accountability mechanisms for inter-
national actors. This sense of trust and rule of law could in turn enable the pursuit
of civic trust and the rule of law by these international actors in a transitional soci-
ety: “do both as we say, and as we do” as international actors lead by their example of
how accountability builds trust and the rule of law.

%2 Jeannet Lingdn et al., “Responding to Development Effectiveness in the Global South,” One World
Trust/World Vision Briefing Paper No. 126 (June 2010) 1.

8 Zoe Salzman, “Private Military Contractors and the Taint of a Mercenary Reputation” (2008) 40 NYU
Journal of International Law and Politics 853.
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B. Stewardship

The principle of stewardship responds to the need for a neutral account of the legal
content and status international assistance to post bellum states and the need for inter-
national actors to effectively respect and engage with local ownership and priorities. As
discussed above, a mechanism is needed to evaluate how given societies, international
organizations, and fields reflect the combination of transformation and respecting local
ownership and context. International actors are engaged in transitions because of the
diminished capacity and legitimacy of the state of a transitional society to provide pub-
lic goods. Nevertheless, the engagement of such international actors seeks to respect
the local ownership of that society, whose government has recently proven itself inca-
pable of delivering said public goods. How can international engagement respond to
the circumstances of transition and also respect local ownership?

These concerns operate across the range of fields relevant to transition. For jus post
bellum to capture this range, it needs a coherent principle for international engagement
that acknowledges that local ownership is fundamentally concerned with the actions
and interests of local actors, and so places emphasis on their conduct. Past practice of
international engagement includes territorial administrations, international financial
institutions, donors, private military actors, and NGOs. These institutions reveal a wide
and diverse engagement with aspects of a state’s sovereignty, such as taxation, policing,
natural resources, provision of aid, security, or the exploitation of natural resources.
It is possible therefore to consider this range of activities across a spectrum. To reflect
this diversity, any principle must therefore be content neutral. Moreover, the major-
ity of international actors in transition will operate on diverse legal bases. A majority
may operate the consent of the state or territorial authority involved. A further group
of international actors may be authorized by Security Council resolution to administer
core governance functions of a state or territorial unit. Any evaluation of this diversely
founded international engagement must therefore also be origin neutral. To compre-
hensively evaluate the nature of international engagement in transitions, we need a
conception that acknowledges the tension between transformative goals and local own-
ership, is neutral as to the origin and content of international activities, and reflects the
reality that international actors operate with severely incomplete information regard-
ing local political economy.

This chapter proposes stewardship as that concept. Stewardship is predicated on
a conception of sovereignty that acknowledges that sovereignty is functional and
designed for the equal benefit and protection of the individual citizens of that society.**
In a sovereign political community, the state is a steward for the ultimate objects of
value, individual citizens.®* International activities in transitions may range from the
exercise of full sovereign functions to advisory functions such as monitoring and advo-
cacy. In exercising these functions, international actors profess to contribute to that

8¢ Anne Peters, “Humanity as the A and Q of Sovereignty” (2009) 20(3) European Journal of International
Law 513-44.

%5 Jeremy Waldron, “A Religious View of the Foundations of International Law” (26 April 2011) NYU
School of Law, Public Law Research Paper No. 11-29, 47 <http://ssrn.com/abstract=1823702> (accessed 4
July 2013).
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state’s resumption of legitimate sovereign authority based on a stewardship conception
of sovereignty. As a consequence, the focus of stewardship need not be on particu-
lar substantive outcomes and priorities. Rather, an appropriate focus of stewardship is
on the processes by which the transitional societies re-constitute themselves with the
assistance of international actors. A commitment to these processes by a transitional
society, as expressed in state institutions, reflects the conditions under which the sub-
stantive decisions of that society warrant the respect and tolerance of the international
community. Processes of international activities can be evaluated for publicity, trans-
parency, use of vires, predictability, and clarity. These are virtues we associate with the
rule of law. Processes can also be evaluated by reference to norms of inclusiveness, rep-
resentativeness, and non-discrimination, cross-cutting norms of international human
rights law. The combination of these features provides a basis for evaluating the initiali-
zation, operation, and conclusion of international processes.

International actors and transitional states share an overlapping desire to serve the
citizens of a transitional society, but may do so in an environment of mutual distrust
and lack of information about the motives and interests of the other.** Among inter-
national actors, a competitive posture may ensue, with limited tangible coordination,
especially at a political level. Commitment mechanisms could be designed to overcome
these postures and pursue the stated shared goals. One component of this is ensuring
the independence of key executing state agencies, through independent third party
monitoring, international execution of state functions, etc.®’

Recent practice of multi-donor trust funds (MDTFs) shows some promise in this
regard, but has also generated criticisms of slow procedures and governance and lim-
ited use in fragile states. Increasing international acknowledgment of the substantive
interdependence of fields relevant to transition could see an increase in the use of such
mechanisms to mitigate common risks to international actors engaged in transitions.*®
MDTFs could be used to share fiduciary responsibility for public goods between inter-
national and representative national actors in collegial decision-making bodies.** Such
bodies could provide members with one vote for international and domestic actors,
but shift towards greater domestic membership based on service and governance per-
formance. The overall result would be frequent deliberation and negotiation between
domestic and international representatives to achieve sufficiently large majorities in sup-
port of specific policies. Stefano Recchia gives the example of the Bosnian constitutional
court composed of six national judges across the ethnic divide and three international
judges.”® Mechanisms such as these rely on process conditionality, limiting the distribu-
tion of international assistance to the willingness of a transitional government to dem-
onstrate a commitment to inclusive and participatory processes and mitigating mutual

8¢ ‘World Bank, World Development Report 2011 (n. 43) 248-50; Sally Morphet, “Current International
Civil Administration: The Need for Political Legitimacy” (2002) 9(2) International Peacekeeping 140; Carlos
Lopes and Thomas Theisohn, Ownership, Leadership and Transformation: Can We Do Better for Capacity
Development? (UNDP 2003) 54-6.

87 World Bank, World Development Report 2011 (n. 43) 251.

8 World Bank, World Development Report 2011 (n. 43) 279.

8 Stefano Recchia, “Just and Unjust Postwar Reconstruction: How Much External Interference Can Be
Justified?” (2008) 23(2) Ethics and International Affairs 165-87, 181.

0 Recchia, “Just and Unjust Postwar Reconstruction (n. 89) 182.
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distrust between donor and state. The US Millennium Challenge Account embodies this
process approach to conditionality. This approach requires the state to identify its own
priorities for removing constraints to economic growth and poverty reduction, and to
propose specific programs based on those priorities. In establishing such priorities, the
Millennium Challenge Corporation (MCC) asks interested states during the compact
proposal process to undertake public consultations and to make use of their local insti-
tutions, both to talk about national development strategies and to gather the varied local
perspectives and information needed to design sustainable programs.”?

Stewardship enables a differentiated evaluation of institutionally diverse actors. The
proposals in this section illustrate the capacity of international actors to acknowledge
their distinct role in public goods provision in transitions in building civic trust and
the rule of law, and the need to respect local ownership. The role of stewardship as an
organizing principle is to enable an evaluation of diverse actors regardless of their legal
status in a transitional state and the content of their operations. In so doing, it seeks
to respect local ownership, a stated priority of these diverse actors. This principle thus
enables a coherent account of a range of international assistance in a given post bellum
state and facilitates a shared relationship between all international actors and the state.
This coherent account and shared relationship enables the population of a post bellum
state to know where they stand with international actors and thus this relationship con-
tributes to civic trust and the rule of law.

C. Proportionality

The principle of proportionality responds to the need to resolve conflicts and competi-
tion between legal orders that co-exist and cooperate in post bellum states. The policy
frameworks of international organizations struggle to provide a clear sense of priority
among the various goals, such as truth, peace, security, that they seek to assist in individ-
ual transitions. This ambiguity leaves the policy frameworks with no metric to evaluate
the legitimacy of particular priorities between these goals. Proportionality may provide
one option for such a metric. There is little doubt that proportionality can be accepted
as a general principle of international law and comparative constitutionalism.”” Its rele-
vance to jus post bellum arises as it derives from the “just war” doctrine. It is mentioned
in passing in jus post bellum proposals.”® Proportionality performs a balancing or rec-
onciling function between an individual right and a competing right or compelling
interest of the public or common good, seeking to balance the infringement of a right
against the least restrictive competing alternative.

Proportionality arises in two areas of just war theory: the justified use of force in self-
defence, and the nature of the conduct of hostilities. Proportionality has also been used as a
criterion for assessing the legitimacy of non-military counter-measures.”* Proportionality

°1 Alicia Philipps-Mandeville, MCC’s Approach to Country Ownership (US Millennium Challenge
Corporation 2009) 8.

°2 Alec Stone Sweet and Jud Mathews, “Proportionality Balancing and Global Constitutionalism” (2008)
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Journal of International Law 715; W. Michael Reisman and Douglas L. Stevick, “The Applicability of
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is also central to modern judicial assessment of the infringement of international human
rights.”> Proportionality also features in the jurisprudence of the WTO system and the
European Court of Justice.”® The challenge arises in considering the application of pro-
portionality in international law and international affairs to the case of transitional cir-
cumstances. In her jus post bellum framework, Kirsten Boon suggests that proportionality
would have a potential role to respond “to the need to create a measure and process regu-
lating the extent and nature of legal interventionism by international actors”®” Recchia
suggests two consequences of proportionality in jus post bellum:

First, higher degrees of paternalism will be justified over those societies that have been
most adversely affected by violent conflict and where the state’s institutional apparatus
has all but collapsed. Second, since any obstacles to political order and self-rule in
the aftermath of violent conflict are inherently political, they can be gradually over-
come with the help of various confidence-building measures and external assistance
aimed at institutional reconstruction [...]. As a postwar society becomes progressively
capable of managing its own affairs and protecting basic human rights, international
interference should be accordingly reduced.”®

We can consider the application of proportionality to each field. Kai Ambos considers
the principle relevant to the determination of institutions and pursuit of value goals
inherent in the practice and exercise of transitional justice, for instance the legitimacy
of amnesties in a given transition.”” This approach could be extended to an evalua-
tion of the priority given to the various goals in transitional justice: justice, repara-
tion, truth, and acknowledgment. By invoking transitional justice’s relationship with
amnesty, a proportionality approach would also offer a platform for evaluating the
goals and claims of transitional justice by comparison to the other fields of transition,
such as peacebuilding. This approach would require a coherent articulation of the pri-
orities and principles that international actors seek to bring to bear in supporting each
field in transition through the international legal and policy frameworks. Finally, we
can consider the application of proportionality to the overall nature of international
institutional engagement in a given transition. Kirsten Boon identified that the extent
of state collapse in transitions, and extent of human rights violations may suggest a
deeper intervention, whereas a modern legal system, a functioning civil society, a his-
tory of a democratic, elected governance, and respect for human rights and universal

International Law Standards to United Nations Economic Sanctions Programmes” (1998) 9 European
Journal of International Law 86; Thomas Franck “Proportionality in International Law” (2010) 4(2) Law ¢
Ethics of Human Rights 231.
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norms suggest a lighter intervention.'®® The 2011 World Development Report iden-
tified five factors to be considered in tailoring international engagement to a given
transition.'®!

Balancing priorities, values, and challenges in transitions is inherently and intensely
political and competitive. Proportionality is a valuable means of assessment of transi-
tions because it provides a common means of evaluating the choices made in balancing
competing interests in a wide variety of contingent areas. A common means of evalu-
ation does not resolve these balancing acts, but enables greater comparison between
diverse areas and compels principled justification of the choices made. It provides little
more than a structure for the assessment of public reasons. In that way, it contributes to
the pursuit of a publicly reasoned foundation to transition, and to the pursuit of the use
of integrity in decision-making and practices in transitions. By facilitating a compari-
son of balancing acts made across discrete fields and legal orders, a coherent account
of proportionality can be offered that contributes to the restoration of civic trust and
the rule of law.

V. Conclusion

Complexity is necessary and sufficient as a description of post-conflict environments,
but insufficient as a theoretical framework. The principle of integrity applied as a jus
post bellum framework responds to the complexity of transitional societies by pursuing
a coherent interpretation and evaluation of the actions of national and international
actors. The risks of incoherence and misalignment between areas relevant to transitions
are real and significant, not merely a matter of theoretical tidiness. Getting it wrong in
transition can risk lives and cause a return to conflict. The development of a jus post bel-
lum based on integrity and stated evaluative principles could enable coherent, explicit,
and public evaluation of these issues significant in transitional societies and also ensure
structural continuity in the contribution of diverse areas to the necessary conditions
of civic trust and the rule of law. In so doing, this approach to jus post bellum does not
seek to raise the already great expectations for international law, policies, and practice
in transitions. Rather, it argues for a greater legal and policy consciousness of the need
and potential for integrity in the interpretation of these areas. The development of a
more coherent jus post bellum, based on the principles of accountability, proportion-
ality, and stewardship, would not necessarily resolve the problems of transitions but
rather could enable coherent, explicit, and public consideration of the array of issues
significant in transitional circumstances for both individual states and societies. The
pursuit of a coherent account of justice after conflict is thus not something we are likely
to “complete” in a given transition, but remains a necessary and worthwhile endeavor.

9% Boon, “Legislative Reform in Post-Conflict Zones” (n. 24) 39.
1°Y World Bank, World Development Report 2011 (n. 43) 248-9.
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Contrasting the Normative and
Historical Foundations of Transitional
Justice and Jus Post Bellum

Outlining the Matrix of Definitions in
Comparative Perspective

Jens Iverson*

I. Introduction
A. The surprise of the new

Ninety years ago, even amongst the invisible college of international law scholars,
the phrases “Transitional Justice” and “jus post bellum” would have been met with
uncertainty. The terms were unknown. Perhaps more surprisingly, jus post bellum’s sis-
ter terms “jus ad bellum” and “jus in bello;” now enshrined as central and seemingly
immovable pillars of the law of armed conflict, would also have prompted few knowing
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nods of recognition, only blank stares.” Academic neoterisms—innovations in lan-
guage such as a new word or term—can tell us something about the historical moment
of their origin, and the tradition within which they emerge. The focus on jus ad bellum
and jus in bello after the horrors of the First World War is hardly surprising. The con-
cept of Transitional Justice emerged organically from the intense focus on transitions to
democracy from the 1970s through the 1990s. The post-Cold War questions of trans-
formative occupation, peacebuilding, and international territorial administration set
the frame for jus post bellum.

It is impossible to tell whether Transitional Justice and jus post bellum will seize the
collective imagination of those who concern themselves with international law in an
enduring manner, or whether these concepts will quickly fade. The longevity of a term
depends largely on how that term may be used in unknowable, future contexts. But it
also may depend at least in part on the internal coherence of the body of concepts ref-
erenced by the term, and whether this coherence is maintained over time by its practi-
tioners and advocates. Those invested in the success of a philosophy underlying a term
have the most to gain from an effort to closely analyze the meanings of a term, and
where necessary draw distinctions between related concepts.

B. Chapter structure

This chapter will proceed as follows. In Part II, Hersch Lauterpacht’s concept of the
Grotian Tradition is described, and how that tradition relates to Transitional Justice
and jus post bellum is explained. Part III briefly explores the definitions and qualities
of each term, serving to introduce many of the contrasts explored in Parts IV through
VIIL In Part IV, the role that law plays with each concept is examined. Part V analyzes
the substantive focus of each concept, providing an initial contrast, introducing the
tools of Transitional Justice, and plotting the content of jus post bellum along the axis
of norms that are more substantive or more procedural in nature, and providing a con-
cluding contrast. Part VI examines the possibilities of varied geographical scope of each
concept. Part VII focuses on the historical foundations of each term. Part VIII takes a
closer look at current usage. The chapter concludes in Part IX by providing analysis of
what these contrasts mean for scholars, activists, and practitioners going forward.

II. The Grotian Tradition

Both Transitional Justice and jus post bellum are products not only of the decades in
which they emerged, but also part of what Sir Hersch Lauterpacht identified as “the

Grotian tradition.”® Both the specific historical moments and the wider tradition are

examined below.
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University International Law Review 311, 312. For a graphical depiction of the use of the terms since 1930, see
<http://books.google.com/ngrams/graph?content=jus+in+bello%2Cjus+ad+bellum%2Cius+in+bello%2
Cius+ad+bellum&year_start=1930&year_end=2008&corpus=0&smoothing=0> (accessed 25 July 2013).

* Hersch Lauterpacht, “The Grotian Tradition in International Law” (1946) 23 British Year Book of
International Law 1.
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In 1933, Hersch Lauterpacht famously described “The Function of Law in the
International Community” This work, which Martti Koskenniemi has described as
the most important book in English in the twentieth century,* concerned itself, inter
alia, with whether international law was a comprehensive system, capable of settling
disputes brought to international judicial fora. Lauterpacht forcefully argued for a
conception of international law as a complete system, with the function and duty of
international legal practitioners to settle disputes. For Lauterpacht, there existed a pro-
hibition of judicial non liquet (in essence, a ruling that there was no law to apply to
determine a dispute), admitting no exception.’ In the same way that a court, faced with
a claim of property ownership, would have to make a determination as to that property
claim regardless of the uncertainty surrounding the claim, the history of international
judicial settlement provided “continuous proof™® of the capacity of international law to
address “so-called gaps””’

Lauterpacht’s argument is in contrast with, for example, Hans Morgenthau, from
the perspective of international relations, with his contrast between political “tensions”
not amenable to legal resolution and “disputes” that were amenable to legal resolution.®
Lauterpacht’s perspective is also in contrast with the “Vienna School” of Hans Kelsen
who essentially advocated a positivist model that limited the role of law in the inter-
national community.” Lauterpacht’s work was both a conception of what international
law was and a project to define what law should do—to extend the process of dispute
settlement through law. The issue of whether gaps exist in the fabric of international
law, and what approach should be taken if apparent lacunae are highlighted, remains
an enduring problem.

What was Lauterpacht’s goal in enshrining these goals as part of the Grotian tra-
dition? The article The Grotian Tradition in International Law seeks to selectively
praise Hugo Grotius,'® not to bury him—it suggests that despite the flaws in argu-
ment and substance of De jure belli ac pacis (1625), Grotius’ enduring fame and influ-
ence is deserved because of the tradition he established. The tradition, as framed by
Lauterpacht, appears to be a series of goals for international law. Unsurprisingly, these
goals appear to be largely shared by Lauterpacht, although Lauterpacht may not have
used the term “goals” but rather insisted that they were an accurate description of inter-
national law. Lauterpacht’s insistence on a complete system of international law, one that
would broach no judicial non liquet, is strengthened by the idea that there is a tradition
insisting on The Subjection of the Totality of International Relations to the Rule of Law''

* Martti Koskenniemi, “The Function of Law in the International Community: 75 Years After” (2008)
79 British Year Book of International Law 353.

* Hersch Lauterpacht, The Function of Law in the International Community (Oxford University Press
1933) 134.

¢ Lauterpacht, The Function of Law in the International Community (n.5) 134.

7 Lauterpacht, The Function of Law in the International Community (n.5) 134.

# Koskenniemi, “The Function of Law in the International Community: 75 Years After” (n. 4).

° See e.g. Joseph Kunz, “The ‘Vienna School’ and International Law” (1933-34) 11 New York University
Law Quarterly Review 370.

1 As Hugo de Groot is generally referred to by his Latin eponym, I will follow that practice in this
chapter.

"' Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 19.
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and The Rejection of “Reason of State.”** Should there have been areas of International
Relations to which no laws could apply, perhaps due to an assertion of Raison d’Etat,
the system of international law would clearly be incomplete, and rulings based on a
finding of non liquet would clearly be expected.

In a sense, both Transitional Justice and jus post bellum as intellectual projects rep-
resent attempts to fill apparent lacunae. Transitional Justice practitioners, as a gen-
eral rule, are committed to the “fight against impunity” This impunity is seen as an
unwanted gap. Transitional Justice seeks primarily to respond to the real-world gap in
the universality of human rights as applied—a universality that is fundamental to the
project of human rights. These rights are not derived from an individual’s status vis-a-
vis a state but solely due to being human, as a result of shared humanity. An apparent
gap in the universality of international human rights protections caused by a change
in regime (perhaps with amnesties for previous regime officials) or by the mere exist-
ence of unpunished systematic or widespread human rights abuses may cry out to be
addressed by Transitional Justice practitioners. Additionally, uncovering and establish-
ing the truth of past human rights abuses may be seen as filling a historical lacuna,
which itself may serve as a form of reparation for victims. The idea that there should
always be a purposeful (legal and otherwise) response to human rights abuses is very
much in line with Lauterpacht’s vision of the Grotian Tradition.

Jus post bellum, on its face, appears to be responding to the need to complete the tem-
poral story of the law of armed conflict—with jus ad bellum governing the beginning
of armed conflict, just in bello governing the conflict itself, and jus post bellum govern-
ing its aftermath. While there is certainly power behind this simple depiction, a deeper
understanding of the history of international law as it applies to law and peace reveals
a more fundamental gap that jus post bellum can help to fill. Filling these lacunae is
best understood with reference to what Lauterpacht called “The Grotian Tradition
in International Law”’'*> Lauterpacht identifies several features of the Grotian tradi-
tion that are potentially pertinent. He suggests that the Grotian tradition includes The
Subjection of the Totality of International Relations to the Rule of Law;"* The Rejection of
“Reason of State™'® The Distinction between Just and Unjust Wars;'® The Fundamental
Rights and Freedoms of the Individual;'” and The Idea of Peace.'® By The Idea of Peace,
Lauterpacht means Grotius’s strong preference for peace, and the lack of praise for war
as somehow beneficial or strengthening in character.'” In particular, The Subjection of
the Totality of International Relations to the Rule of Law and The Rejection of “Reason
of State”; is relevant to the creation of jus ad bellum, jus in bello, and eventually jus post
bellum. These themes certainly echo Lauterpacht’s split from his teacher Hans Kelsen.*

Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 30.

Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 30.

Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 19.

Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 30.

Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 35.

Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 43.

Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 46.

Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 46.

See Martti Koskenniemi, “Lauterpacht: The Victorian Tradition in International Law” (1997) 8
European Journal of International Law 215, 217-18.
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To use the term “jus post bellum” is itself to make an assertion, namely that a set of
laws exists that applies to the transition to peace. Because the term is a recent arrival
in contemporary legal discourse (see Part VII below), the claim may seem controver-
sial. One might ask how a body of law could have been constructed without, until
recently, a name. Further, one might ask whether those using the term are really advo-
cating restraints upon the peacemakers and erecting barriers to peace.”® After all, if
this chapter claims that jus post bellum is a continuance and completion of the Grotian
Tradition, and embedded in the Grotian Tradition is a strong preference for peace, then
how can barriers to peace be appropriate?

With respect to the first concern about the implausibility of a heretofore “nameless”
body of law, the history of the terms jus ad bellum and jus in bello stand as an answer.
The concerns and laws of jus post bellum, like those of jus ad bellum and jus in bello,
predate the terms themselves. For example, Brian Orend argues that the concept of jus
post bellum should be credited to Immanuel Kant.*> Regardless of its provenance, it is
important to note the relative humility of the concept. The term “jus post bellum” does
not seek to displace jus ad bellum or jus in bello, but rather to complement them. It
does not seek to supplant the separate frameworks of humanitarian law, human rights
law, or international criminal law,*® and indeed to challenge the entire notion of public
international law as traditionally understood,** but simply to integrate the law appli-
cable to a particular phenomenon, the transition to a sustainable peace, into a more
coherent whole.

With respect to the second concern regarding the possible drawbacks of clarifying
and even extending the law applicable to the transition to a sustainable peace, one need
only look to the atrocities that have historically followed military victory to understand
the prima facie need for jus post bellum. No longer is it acceptable and commonplace
to exterminate or enslave the defeated population. The prohibition on the annexation
of territory is central not only in determining the legality of particular post-conflict
settlement, but also in underpinning the entire order of stable and pacific interstate
relations. An abhorrence of regulation and insistence on the “freedom” from law of
those involved in the transition to a sustainable peace is effectively an application of the
rationale of Raison d’Etat to the ending of conflict and the reestablishment of peace—
to assert that a dispute regarding the legality of actions taken in the transition to a sus-
tainable peace would be met with a judicial non liquet. This is not to say that there is a
tight constraint in all circumstance or no role for discretion. There are many choices
between equally legal options during the transition to sustainable peace. Regardless
of one€’s view as to the function of law in the international community, a vision of the
reestablishment of peace as a law-free or law-poor zone is likely to result in an impov-
erished peace that does not tend to acceptably resolve the problems underlying the
conflict or lay the foundation for a robust, positive peace.

1 Eric De Brabandere, “The Responsibility for Post-Conflict Reforms: A Critical Assessment of Jus Post
Bellum as a Legal Concept” (2010) 43 Vanderbilt Journal of Transnational Law 119.

** Brian Orend, War And International Justice: A Kantian Perspective (Wilfrid Laurier University Press
2000) 57.

? See e.g. Ruti Teitel, Humanity’s Law (Oxford University Press 2011).

** Teitel, Humanity’s Law (n. 23).
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IT1. Basic Definitions
A. Transitional Justice

In Transitional Justice Genealogy,” Ruti Teitel begins with a definition, stating,
“Transitional justice can be defined as the conception of justice associated with peri-
ods of political change, characterized by legal responses to confront the wrongdoings
of repressive predecessor regimes.”*® This definition, adopted very carefully in a self-
reflective article by the individual often credited with coining the term, is a good place
to start.

The substantive emphasis of Transitional Justice is on justice for human rights
violations.?” Temporally, the emphasis is on subjecting the acts that occurred during
the predecessor regime to a toolbox of responses within the time period of the succes-
sor regime. The term contains an aspirational element—that a transition toward justice
is possible in line with the political change in the wake of a change in regime. There is no
assumption of armed conflict, nor is there a denial of the possibility of armed conflict.
Armed conflict has only a potential, secondary importance in Transitional Justice—an
importance derived not from the effects of armed conflict, nor the thing itself. These
potential effects, human rights violations and regime change, may each occur with or
without armed conflict. The goals of Transitional Justice are fundamentally tied to the
aspiration of transition, both toward justice for past violations and toward a cementing
of a new political order that will prevent the old order, with its attendant human rights
violations, from returning.

B. Jus post bellum

There is, as yet, no authoritative definition for jus post bellum, although many have been
proffered. For the purposes of this chapter, for reasons that are explained below,*® the
term jus post bellum is defined as the body of legal norms that apply to the entire pro-
cess of the transition from armed conflict to a just and sustainable peace.”

Jus post bellum must be understood in the context of its sister terms, jus ad bel-
lum and jus in bello. None of these terms make sense without armed conflict. They
are concerned with the use of armed force as a matter of primary, central importance.

?* Ruti Teitel, “Transitional Justice Genealogy” (2003) 16 Harvard Human Rights Journal 69; see also Ruti
Teitel, Transitional Justice (Oxford University Press 2000) 3.

%6 Rauti Teitel, “Transitional Justice Genealogy” (n. 25).

7 Sections of this chapter draw partly from Jens Iverson, “Transitional Justice, Jus Post Bellum, and
International Criminal Law: Differentiating the Usages, History, and Dynamics” (2013) 7 International
Journal of Transitional Justice 413.

8 See Part VI of this chapter.

? See e.g. Immanuel Kant, Metaphysische Anfangsgriinde der Rechtslehre (The Philosophy of Law: An
Exposition of the Fundamental Principles of Jurisprudence as the Science of Right, originally published 1887,
tr. W. Hastie, The Lawbook Exchange 2002) (emphasis added) 214 (“The Right of Nations in relation to
the State of War may be divided into: 1. The Right of going to War; 2. Right during War; and 3. Right after
War, the object of which is to constrain the nations mutually to pass from this state of war, and to found a
common Constitution establishing Perpetual Peace.”) The definition of a “just and sustainable peace” is itself
an extremely interesting research topic, involving what many have termed “positive peace” vs. “negative
peace;,” and definitions of sustainable peace not in terms of the relations of two states but in terms of the
international system as a whole.
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Collectively, they seek to describe the constraints and rights regarding whether armed
force may be used at all, the constraints and rights related to the use of armed force dur-
ing armed conflict (how it may be used), and the constraints and rights related to the
transition from armed conflict to a sustainable peace.

The substantive emphasis of jus post bellum is broader than human rights viola-
tions. It also clearly includes, inter alia, violations of the laws of armed conflict, the
rights and privileges that spring from the laws of armed conflict, environmental law
(including legal access to natural resources and regulating the toxic remnants of war),
state responsibility outside of the realm of human rights, recognition of states and gov-
ernments, laws and norms applicable to peace treaties and peace agreements, peace-
keeping, occupation, and post-conflict peace building—laws that directly or through
interpretation regulate and enable the transition to a just and sustainable peace.

IV. Legal Contrast

Jus post bellum, like jus gentium or jus civile, is best understood as by definition primar-
ily a system or body of law. The term “jus,” used in this context, dates back to Roman
law. A jus is “one particular system or body of particular law.”*° While jus post bellum in
practice always exists in a particular political context, the thing in itself is fundamen-
tally legal in nature, not political. It is a primarily legal concept (of the existence of a
body of law) with political implications. Jus post bellum can also legitimately be used to
reference the aspects of just war theory that apply to the transition from armed conflict
to peace that are philosophical in nature, as is the case with its sister terms jus ad bel-
lum and jus in bello.

Transitional Justice weds a legal idea—human rights—to the political change that
makes human rights enforcement possible and necessary. Transitional Justice is tied
to the change in regime and a change in enforcement. For Transitional Justice to
work, it is necessary to create a distinction between the old culture of impunity and
the new norms of justice. Transitional Justice is political in the sense of bringing a
full political awareness to the project of securing political-legal system that respects
and enforces human rights norms. The International Center for Transitional Justice
takes pains to emphasize that Transitional Justice “is not a ‘special’ kind of justice,
but an approach to achieving justice in times of transition from conflict and/or state
repression.”*!

Contrasting jus post bellum and Transitional Justice with respect to how political or
legal in nature each concept is may suggest—contra Lauterpacht—that some actions,
from a political perspective, are impossible to call legal or illegal, but are instead out of
the realm of law and into the realm of politics, in the manner espoused by Morgenthau
and Kelsen. This suggestion is not the intent of the author. Identifying the political
nature or political implications of a concept should not imply that any act cannot be

% Black’s Law Dictionary (6th edn, West Group, 1991). The alternative definition of jus as “a right,” that is,
“a power, privilege, faculty, or demand inherent in one person and incident upon another” is not applicable
in this instance.

*! International Center for Transitional Justice (ICTJ), “What is Transitional Justice?” <http://ictj.
org/about/transtional-justice> (accessed 4 July 2013).
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analyzed from a legal perspective. Transitional Justice practitioners are rooted in a spe-
cific legal regime—International Human Rights Law.

One concept that deserves mention in this context is the idea of “meta-conflict,”** or
“the conflict about what the conflict is about” Different narrative frames to understand
an armed conflict will often be political in nature. This has implications for the politi-
cization of jus post bellum. Because the true causes of the conflict are almost inevitably
contested, the steps that need to be taken to resolve those causes and create a sustain-
able peace are also likely to be contested.

V. Contrasting the Content of Transitional Justice
and Jus Post Bellum

A. General contrast

The basic definition of Transitional Justice provided in the Basic Definitions sec-
tion above is not the only definition worth considering. Again, in Transitional Justice
Genealogy,> Teitel states, “Transitional justice can be defined as the conception of jus-
tice associated with periods of political change, characterized by legal responses to con-
front the wrongdoings of repressive predecessor regimes.”** In contrast, the Report of
the Secretary-General on the Rule of Law and Transitional Justice in Conflict and Post-
Conflict Societies (2004) defines Transitional Justice as:

[...] the full range of processes and mechanisms associated with a society’s attempts
to come to terms with a legacy of large-scale past abuses, in order to ensure account-
ability, serve justice and achieve reconciliation. These may include both judicial and
non-judicial mechanisms, with differing levels of international involvement (or none
at all) and individual prosecutions, reparations, truth-seeking, institutional reform,
vetting and dismissals, or a combination thereof.**

Similarly, the stocktaking report of the same name Report of the Secretary-General
on the Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies (2011)
describes Transitional Justice as follows:

Transitional justice initiatives promote accountability, reinforce respect for human
rights and are critical to fostering the strong levels of civic trust required to bolster
rule of law reform, economic development and democratic governance. Transitional
justice initiatives may encompass both judicial and non-judicial mechanisms, includ-
ing individual prosecutions, reparations, truth-seeking, institutional reform, vetting
and dismissals.*®

Transitional Justice practitioners may know about and concern themselves with
issues outside of human rights violations, such as violations of the laws of armed

*> Christine Bell, Peace Agreements and Human Rights (Oxford University Press 2000) 15.
** Teitel, “Transitional Justice Genealogy” (n. 25) 3.
Teitel, “Transitional Justice Genealogy” (n. 25) 69.
UN Security Council, “The Rule of Law and Transitional Justice in Conflict and Post-conflict
Societies: Report of the Secretary-General” (23 August 2004) UN Doc. $/2004/616, 4.

3 UN Security Council, “The Rule of Law and Transitional Justice in Conflict and Post-Conflict
Societies: Report of the Secretary-General” (12 October 2011) UN Doc. $/2011/634, 6.
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conflict, the rights and privileges that spring from the laws of armed conflict, state respon-
sibility outside of the realm of human rights, recognition of states and governments, laws
and norms applicable to peace treaties and peace agreements, occupation, and particularly
post-conflict peace building. That said, these subjects are not the fundamental concern of
Transitional Justice properly speaking. They are the fundamental concern of jus post bellum.

While jus post bellum is substantively broader than Transitional Justice in many
respects, jus post bellum is also clearly inapplicable in certain scenarios where
Transitional Justice is applicable. Following a peaceful, non-violent revolution or
regime change, the principles of jus post bellum may apply by analogy, but not directly.

Similarly, one can imagine a change in regime in which no significant human rights
violations were perpetrated by the previous regime, deposed by armed conflict. Armed
conflicts happen without massive human rights violations. (The 1982 conflict in the
Falkland/Malvinas Islands might provide such an example, the involvement of two
17-year-old armed service members notwithstanding.)*” Additionally, armed conflicts
occur without regime change. In these instances, Transitional Justice would tend not to
apply, but jus post bellum would.

Just as jus post bellum is necessarily connected to an armed conflict, to the degree
that jus post bellum has an aspirational character, it must relate in part to questions
of war and peace. One would think that jus post bellum is tied to the contemporary
aspirational character of jus ad bellum and jus in bello: to constrain the use of armed
force. In addition to that negative goal of reducing the effects of unfettered armed force,
practitioners of jus post bellum generally seek to build a “positive peace.”*® This builds
upon Lauterpacht’s idea that part of the Grotian Tradition is The Idea of Peace.”® Again,
by The Idea of Peace, Lauterpacht is invoking Grotius’s strong preference for peace,
and the lack of praise for war as somehow beneficial or strengthening in character.*
Sustainable peace is a central aspirational norm of jus post bellum, following a long but
not uncontested tradition in international law.

This is not to say that human rights are not central to jus post bellum—they are. As ably
demonstrated in such works as Transitional Justice in the Twenty-first Century: Beyond
Truth Versus Justice* and Selling Justice Short: Why Accountability Matters for Peace*
the supposed tension between different maximands such as peace and justice or truth
and justice is frequently overblown. Discovering the truth about human rights viola-
tions and achieving justice for those violations is widely recognized as important in
building a positive peace. But there will be responses to human rights violations that
are not properly the concern of jus post bellum.

%7 Amnesty International, “United Kingdom: Summary of Concerns Raised with the Human Rights
Committee” (1 November 2001) <http://amnesty.org/en/library/asset/EUR45/024/2001/en/e81811b7-
d8b3-11dd-ad8c-f3d4445c118¢/eur450242001en.html> (accessed 4 July 2013).

%% See e.g. Johan Galtung, “Violence, Peace, and Peace Research” (1969) 6(3) Journal of Peace Research
167-91.

% Lauterpacht, “Grotian Tradition in International Law” (n. 3) 46.

0 Lauterpacht, “Grotian Tradition in International Law” (n. 3) 46.

*' Naomi Roht-Arriaza and Javier Mariezcurrena (eds), Transitional Justice in the Twenty-first
Century: Beyond Truth Versus Justice (Cambridge University Press 2006).

42 Human Rights Watch, Selling Justice Short: Why Accountability Matters for Peace (July 2009) <http://
www.hrw.org/sites/default/files/reports/ij0709webwcover_3.pdf> (accessed 4 July 2013).
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B. Substance of Transitional Justice

Transitional Justice practitioners are interested in the application of a collection of
responses to human rights violations (sometimes referred to as a “toolbox” or “pack-
age” of mechanisms)*’ including criminal prosecutions, truth commissions, reparations
programs, gender justice programs, security sector reform, memorialization,** vetting
(also known as “lustration,” “screening,” “administrative justice,” and “purging”)** and
education.*® These responses will also likely be of interest to scholars and practitioners
of jus post bellum, particularly during the period after the cessation of armed conflict.
The emphasis, however, may be different. Those coming from the Transitional Justice
perspective may share the natural primary concern of responding to human rights vio-
lations, while those coming from the tradition of emphasizing the importance of tran-
sitioning to a stable peace may highlight other areas, albeit often through responding to
human rights violations. The content of what is called Transitional Justice has expanded
as practitioners have looked for pragmatic problems to the difficult challenges inherent
in the aftermath of human rights violations by a previous regime. The question of what
qualifies as “Transitional Justice” is a pragmatic, and in some ways inherently political
question, as it depends at least in part on what is considered useful in making a suc-
cessful political transition.

It is not particularly useful to apply the term “Transitional Justice” to efforts that use
the tools or approaches used in Transitional Justice but which bear no relationship to a
distinct transition in political regime. If, at the present moment, there was a truth com-
mission or memorialization effort for the deaths of more than 12,000 prisoners of war
housed at the Confederate Andersonville Prisoner of War Camp during the US Civil
War, it is hard to see how it is helpful to call these “Transitional Justice,” even in light of
the political changes that occurred as a result of the armed conflict. A truth commis-
sion or memorial to victims does not necessarily imply a “transition” in the sense that is
normally implicated by the term “Transitional Justice.” Applying the term to the post-
conflict trial and execution of Henry Wirz, commander of the Andersonville Prison, as
well as the 1908 monument to Wirz by the United Daughters of the Confederacy and
continuing memorialization*” would also constitute an unjustified enlargement of the
term “Transitional Justice” While both the trial and the monument may have had (con-
flicting) political implications or intents, the trial was hardly looking toward any sort of
regime change in the US federal government, and the misplaced valorization of Wirz
has more to do with denial of Confederate crimes than establishment of accountability
for human rights violation of a previous regime. While some may feel that stretching

** See e.g. Naomi Roht-Arriaza, “Transitional Justice and Peace Agreements” (2005) Working
Paper, International Council on Human Rights Policy 3, 5 <http://www.ichrp.org/files/papers/63/128_-
_Transitional_Justice_and_Peace_Agreements_Roht-Arriaza_ Naomi__2005.pdf> (accessed 4 July 2013).

44 ICTJ, “What is Transitional Justice?” (n. 31).

*> Alexander Mayer-Rieckh and Pablo de Greiff (eds), Justice as Prevention: Vetting Public Employees in
Transitional Societies (Social Science Research Council 2007).

5 See e.g. Elizabeth A. Cole and Judy Barsalou, “Unite or Divide? The Challenges of Teaching History
in Societies emerging from Violent Conflict” (United States Institute for Peace 2006) 2 (“History education
should be understood as an integral but underutilized part of Transitional Justice and social reconstruction”).

47 Glen W. LaForce, “The Trial of Major Henry Wirz—A National Disgrace” (1988) 1988 Army Law 3.
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the term is somehow innovative or exciting, overstretching the term tends to lead to
the term lacking specific meaning and force. As Seneca the Younger noted: Nusquam
est qui ubique est (roughly translated, “Nowhere is the one who is everywhere” or “to be
everywhere is to be nowhere”).*®

To take perhaps a more controversial example, it seems unhelpful to use the term
“Transitional Justice” in application to the serial truth commissions in Uganda, includ-
ing the Commission of Inquiry into the Disappearances of People in Uganda since 25
January 1971 established by Idi Amin Dada and the 1986 Commission of Inquiry into
Violations of Human Rights.*> While these Truth Commissions, along with various
efforts at memorialization and even the International Crimes Division within the High
Court of Uganda technically fit with the type of broad definition such as “a response to
systematic or widespread violations of human rights”*® they should not be considered
to be Transitional Justice mechanisms, properly conceived. These are not the type of
“conception of justice associated with periods of political change™* traditionally and
properly associated with the term Transitional Justice. Discussing these institutions
as “Transitional Justice” should at a minimum be done critically and cautiously, not-
ing that they are not clearly part of a transition to a more democratic and account-
able regime. They are, in each instance, a one-sided exercise of a regime not clearly
moving toward ongoing accountability for their own human rights abuses. If the term
“Transitional Justice” simply means an institutionalized allegation of abuse by the los-
ing party in a conflict, even an allegation by a regime not in the process of transition-
ing to a superior approach toward human rights, it is unclear why “Transitional Justice”
should retain its widespread support, or why the term would endure.

This is not to say that Transitional Justice efforts have to be without flaw or criticism
to merit the title of “Transitional Justice” As a phenomenon associated with political
change, carried out by fallible humans, any instance of Transitional Justice will inevi-
tably be flawed. Rather, calling an effort “Transitional Justice” should necessarily be an
assertion that the substance of that effort contains the aspiration of transition to a new
regime of accountability for human rights abuses.

Noémie Turgis in What is Transitional Justice? begins and ends with a warning
regarding broadening the scope of transitional justice.”* As she puts it:

The risk of broadening the meaning of the concept is to dilute it and turning it into
something meaningless. [...] The core element of transitional justice is here: offering
a “toolbox” filled with elements designed to deal with the violations of human rights
from a predecessor regime to form the basis of an order to prevent their reoccurrence.®

This is well put, although some might object to the “toolbox” metaphor given that
it may tend to reduce complex problems to simpler plumbing analogues. The content

8 Seneca the Younger, Epistula Ad Lucilium II, Book 1, Letter 2, line 2.

* Joanna R. Quinn, “Chicken and Egg? Sequencing in Transitional Justice: The Case of Uganda’
(Autumn/Winter 2009) 14(2) International Journal of Peace Studies 35-53.

0 ICTJ, “What is Transitional Justice?” (n. 31).

*1 Teitel, “Transitional Justice Genealogy” (n. 25) 69.

*? Noémie Turgis, “What is Transitional Justice?” (2010) 1 International Journal of Law, Transitional
Justice and Human Rights 9, 14.

** Turgis, “What is Transitional Justice?” (n. 52) 14.
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of Transitional Justice is rooted in a transformative response to a predecessor regime’s
human rights violations in order to prevent further violations.

C. Plotting the content of jus post bellum: procedural and
substantive law in the transition from armed conflict to peace

A full mapping of the content of jus post bellum is beyond the scope of this chap-
ter, which focuses on the contrast between Transitional Justice and jus post bellum.
What follows must, of necessity, resemble a sketched map more than an aerial photo.
Nonetheless, a short and general guide should be useful.

One useful but under-appreciated tool when thinking about the content of jus post
bellum is to highlight the procedural and substantive aspects of particular legal issues
within jus post bellum as a system of law. This section will discuss the content of jus post
bellum in three parts: legal norms that are more substantive in nature, legal norms that
are more procedural in nature, and legal norms that are a mix of substantive and pro-
cedural norms. Plotting the different norms along this spectrum is not meant to be an
absolute or precise exercise, but rather a helpful and somewhat systematic way to con-
nect different issues and further the idea that these issues are related, and in fact con-
stitute a coherent body of law.

More substantive in nature

Contemporary international law specifically outlaws many acts that may be (and his-
torically have been) carried out during the transition from armed conflict to peace.
Christine Bell provides a helpful table in Peace Agreements and Human Rights®* with
respect to “political strategies for dealing with minorities” The table can usefully be
generalized with application to the international law prescription for a variety of acts
that are regulated by jus post bellum.

A party to the conflict may frame the conflict as caused by the existence or power of
another group, and wish to act upon that second group in prohibited ways. For instance,
a party to the conflict may adopt a strategy of eliminating the second group, through
genocide, expulsion, or voluntary expatriation. The first two are specifically outlawed
under international law,® the third is unclear but likely suspect if attached to the goal of
elimination, as the “voluntary” nature will be in doubt in light of the potential crime of
persecution. If the strategy of domination is adopted, the likely method of implement-
ing of that strategy discrimination against a minority is specifically outlawed. This, of
course, includes the prohibition of slavery.

A party to the conflict may also frame the cause of the conflict as caused by the rela-
tionship of another group to others, and choose to act upon that second group in ways
that are regulated but not necessarily prohibited by international law. If the strategy of
assimilation is adopted, the increased recognition of minority rights in international

** Bell, Peace Agreements and Human Rights (n. 32) 17.

% Bell, Peace Agreements and Human Rights (n. 32) 17; Convention on the Prevention and Punishment
of the Crime of Genocide (adopted 9 December 1948, entered into force 12 January 1951) 78 UNTS 277;
Jean-Marie Henckaerts, Mass Expulsion in Modern International Law and Practice (Martinus Nijhoff 1995).
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law®® may constrain any attempt to eliminate communal differences. Separate treat-
ment may depend upon the particular provisions and the balance between individual
rights and collective rights, including whether the treatment is more in the form of
recognition and accommodation for vulnerable minorities or discrimination against
minority groups.’” Many conflicts are framed in terms of self-determination, whether
it is a demand for internal autonomy or outright secession. The question of the legal-
ity of self-determination is inextricably tied to the rights of territorial integrity and the
rights of minorities and individuals within the new framework.*®

All of the substantive legal norms listed thus far are binding directly as part of
non-derogable international human rights regimes that apply in times of peace,
armed conflict, and periods that could be described as status mixtus,>® but may have
special and distinctive characteristics during the transition from armed conflict to
peace. Most particularly, these norms bind those crafting peace agreements and
those who enjoy transitional governmental authority. Bell suggests that international
law applying to peace processes (including the crafting of peace agreements) should
reflect the distinctive nature of these acts, including: a distinctive self-determination
role bound to questions of state legitimacy and human rights protections; hybrid
international/domestic legal status based on a distinctive mix of state and non-state
categories; obligations that may need to be interpreted from both a treaty or contract
law framework and a constitutional law framework; and distinctive types of third-
party delegation.®

Certain areas of jus ad bellum and jus in bello are also heavily implicated in a body of
law governing the transition from armed conflict to peace. The prohibition of annexa-
tion as the result of armed conflict is tied to the prohibition of acts of aggression, a clear
jus ad bellum concern. Acts of aggression also raise the question of response in the tran-
sition to peace, including the question of reparations—an issue that implicates the law
of state responsibility. United Nations Security Council resolutions under Chapter VII
authority frequently provide specific binding law that applies to particular transitions
from armed conflict to peace.®

All of the limits of the law of armed conflict applying to belligerent occupation
under the law of armed conflict are traditionally classified as jus in bello (including

* Bell, Peace Agreements and Human Rights (n. 32) 17; see also Natan Lerner, Group Rights and
Discrimination in International Law (Martinus Nijhoff 2003).

%7 Bell, Peace Agreements and Human Rights (n. 32) 17.

*% Bell, Peace Agreements and Human Rights (n. 32) 17.

** See Georg Schwarzenberger, “Jus Pacis Ac Belli? Prolegomena to a Sociology of International Law”
(1943) 37 American Journal of International Law 460, 470.

% Bell, Peace Agreements and Human Rights (n. 32) 407; see also Christine Bell, On the Law of Peace: Peace
Agreements and the Lex Pacificatoria (Oxford University Press 2008).

¢! The United Nations Charter does not limit its application to jus post bellum to providing for the
authority of the Security Council to act under Chapter VI or Chapter VII to restore peace. Article 78 of
the United Nations Charter states in full: “The trusteeship system shall not apply to territories which have
become Members of the United Nations, relationship among which shall be based on respect for the prin-
ciple of sovereign equality” The trusteeship system, like the mandate system before it, was in part an effort
to realize the principle of self-determination and to move away from colonialism and empire as a post-war
norm. While the United Nations Trusteeship Council is moribund and widely considered obsolete, the
history of colonization and decolonization must inform an analysis of the normative and historical founda-
tions of jus post bellum.
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Geneva Convention IV, Additional Protocol I, and Article 42 of the 1907 Hague
Regulations®?). The reality and legal restraints of “transformative occupation”
requires a complementary understanding of jus post bellum to reconcile current prac-
tice (including the endorsement of some practitioners of transitional justice) and the
Conservation Principle of jus in bello (prohibiting major changes in the institutions
of the occupied territory). The tradition of jus post bellum covering occupation goes
back to Immanuel Kant’s exception to the Conservation Principle when it comes to
the constitution of warlike states.®® Arguably, if a legitimate new government is estab-
lished and widely recognized, belligerent occupation (where a foreign state exercises
effective control over another state’s territory without the latter state’s consent) may
become pacific occupation (occupation with the latter state’s consent) or interna-
tional territorial administration,®* such as the United Nations Transitional Authority
in Cambodia.®® This is, of course, a highly problematic, charged, and contested issue,
but one that cannot be ignored. Merely placing a compliant puppet or satellite state
should not remove the obligations of the occupier under jus in bello. The legitimacy
of post-belligerent occupation is clearly tied to the validity of consent free from the
threat of use of force as guaranteed by the Article 52 of the Vienna Convention on
the Law of Treaties—jus post bellum law that is more procedural in nature, to which
we shall turn shortly.

The international law applicable to state responsibility,°® particularly with regards to
new states created through conflict, is also an area of law that must be referenced by a
body of law applicable to the transition from armed conflict to peace. State responsibili-
ties also can provide the framework for considering the responsibility of international
organizations and institutions.

The international law applicable to peacekeeping operations in the aftermath of
armed conflict must also be considered in a comprehensive body of law applicable to
the transition to peace. Similarly, status of armed forces on foreign territory agreements
(SOFAs) are implicated by a jus post bellum regime.

Criminal law, both international and domestic, as well as laws regarding reparations
(whether included as part of a criminal law regime or not) are also an important part
of jus post bellum, if those laws have application to the transition from armed conflict
to peace. The important criterion for their inclusion is not the venue (international or
domestic) nor the source, but their applicability to the transition to peace.

Environmental law, particularly with respect to the rights and obligations relat-
ing to repairing and rebuilding the environmental damage from the conflict, but also

> Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations con-
cerning the Laws and Customs of War on Land (adopted 18 October 1907, entered into force 26 January
1910), 36 Stat. 2277, 1 Bevans 631, 205 Consol TS 277, Art. 42.

% See e.g. Kant, Metaphysische Anfangsgriinde der Rechtslehre (n 29).

¢ Seee.g. Carsten Stahn, The Law and Practice of International Territorial Administration: Versailles to Iraq
and Beyond (Cambridge University Press 2008); Ralph Wilde, International Territorial Administration: How
Trusteeship and the Civilizing Mission Never Went Away (Oxford University Press 2010).

%5 See e.g. Steven R. Ratner, “The Cambodia Settlement Agreements” (1993) 87 American Journal of
International Law 1.

%6 See International Law Association (ILA), “Draft Articles on Responsibility of States for Internationally
Wrongful Acts” in ILA, “Report of the International Law Commission on the Work of its Fifty-third Session”
(2001) UN GAOR 56th Session Supplement 10, 43; UN Doc. A/56/10.



94 The Foundations of Transitional Justice and Jus Post Bellum

resolving any resource disputes related to the conflict, may be implicated in the transi-
tion to a sustainable peace.

The Responsibility to Protect doctrine®” includes the Responsibility to Prevent,
Responsibility to Respond, and the Responsibility to Rebuild. Of the three norms
within the Responsibility to Protection doctrine, the Responsibility to Respond has
received the most attention and has the most bearing on questions related to jus ad
bellum and jus in bello, as it seeks to replace the rhetoric of humanitarian interven-
tion with guidelines of responses short of the use of armed force and constraints on
the resort to armed force and how it is used. The Responsibility to Prevent and the
Responsibility to Rebuild are more tightly tied to jus post bellum.

More procedural in nature

Article 52 of the Vienna Convention on the Law of Treaties states in full: “A treaty
is void if its conclusion has been procured by the threat or use of force in viola-
tion of the principles of international law embodied in the Charter of the United
Nations.”®® This is a particular area of concern for jus post bellum. First a note on
terminology: use of the term “peace treaty” indicates an agreement exclusively
between states, unlike the term “peace agreement,” which is used for agreements
not exclusively between states. Consider a generic, hypothetical peace treaty. Article
52 of the Vienna Convention on the Law of Treaties implies that the validity of that
peace treaty, the foundation of a transition from interstate armed conflict to peace,
depends on whether there has been an illegal threat or use of force to procure that
treaty. In other words, the legal validity of the foundation of the transition to peace
depends on what is typically considered a question of jus ad bellum, the legality of
the use or threat of force. This connection between jus ad bellum and jus post bellum
emerges not through an analysis of substantive rights and restrictions during the
transition to peace, but through an analysis of the legitimate procedure for creating
a peace treaty.

Recognition is also a critical question in jus post bellum. In order to apply jus post
bellum, practitioners must be able to identify states and governments. This can be a
contested issue, particularly for states in the case of secession (e.g. Bangladesh) and for
governments in the case of contested legitimacy of a new regime (e.g. post-Democratic
Kampuchea Cambodia). The law regarding recognition of states and recognition of
governments is clearly implicated in the transition to peace.

The procedural law applicable to substantive criminal and civil law are also part of
the transition to peace. This is not only with respect to the high profile, highly contested

%7 See International Commission on Intervention and State Sovereignty, The Responsibility to Protect: Report
of the International Commission on Intervention and State Sovereignty (International Development Research
Centre 2001) 39-45; see also United Nations Secretary General’s High-Level Panel on Threats, Challenges
and Change, A More Secure World: Our Shared Responsibility, Report of the High-level Panel on Threats,
Challenges and Change (2004) 65-7; United Nations General Assembly, 2005 World Summit Outcome,
UN Doc. A/60/L.1 (15 September 2005) paras 138-9; United Nations General Assembly, Implementing the
Responsibility to Protect: Report of the Secretary-General, UN Doc. A/63/677 (12 January 2009) para. 48.

8 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January
1980) 1155 UNTS 331, Art. 52.
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issues such as amnesties for the perpetration of alleged crimes related to the armed
conflict. It includes questions of jurisdiction, immunities, statutes of limitation, and
other questions of admissibility.

Mixed substantive and procedural in nature

Some subjects are very difficult to characterize as mostly substantive or proce-
dural, or at least require further analysis to distinguish particular aspects that are
more substantive or procedural. For example, the United Nations Security Council
Resolution 1325°° enunciates both procedural norms for the resolution of armed
conflict’’ and norms for the substance of peace agreements.”*

D. Summarizing the contrast in content

Transitional Justice has evolved into a robust body of law and practice involving a wide
variety of tools to respond to the challenges of responding to widespread or systematic
human rights abuses in the context of a political transition to a new regime. Jus post
bellum implicates a rich variety of legal traditions and regimes, applied to the particular
situation of the transition from an armed conflict to a sustainable peace.

VI. Specific to Global Contrast
A. The national and international dimensions of transitional justice

One phenomenon that must be addressed with respect to the national and interna-

tional dimensions of Transitional Justice is what has been called a “justice cascade””?

This term was coined to describe the dynamics behind the transnational effort to try

Augusto Pinochet for alleged crimes under his regime, specifically “what changed

between 1982 and 1999 that made Pinochet’s arrest in Britain possible,””* and refers

more generally to how one legal proceeding, often abroad, can trigger domestic pro-
ceedings. It is clear that to understand how and why Transitional Justice works, one
must keep in mind the sequence of Transitional Justice efforts, not only in terms of

8 UNSC Res. 1325 (31 October 2000) UN Doc. S/RES/1325.

7% “1. Urges Member States to ensure increased representation of women at all decision-making levels
in national, regional and international institutions and mechanisms for the prevention, management, and
resolution of conflict[.]”.

71 “8. Calls on all actors involved, when negotiating and implementing peace agreements, to adopt a gen-
der perspective, including, inter alia: (a) The special needs of women and girls during repatriation and reset-
tlement and for rehabilitation, reintegration and post-conflict reconstruction; (b) Measures that support
local women’s peace initiatives and indigenous processes for conflict resolution, and that involve women in
all of the implementation mechanisms of the peace agreements; (c) Measures that ensure the protection of
and respect for human rights of women and girls, particularly as they relate to the constitution, the electoral
system, the police and the judiciary[.]”

72 See Ellen Lutz and Kathryn Sikkink, “The Justice Cascade: The Evolution and Impact of Foreign
Human Rights Trials in Latin America” (2001) 2 Chicago Journal of International Law 1; see also Kathryn
Sikkink, The Justice Cascade: How Human Rights Prosecutions Are Changing World Politics (W. W. Norton
& Co. 2011).

73 Lutz and Sikkink, “The Justice Cascade” (n. 72) 2.
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domestic application of Transitional Justice tools, but in terms of steps taken interna-
tionally and in domestic fora.

While there are international tools of transitional justice, notably international fact-
finding missions and particular investigations and criminal prosecutions in interna-
tional fora, there could also be international criminal prosecutions that should not
be considered transitional justice. Such prosecutions could take place in a time that
had effectively no particular reference to the transition in regime, such as a prosecu-
tion for crimes that happened several regimes ago, as well as international criminal
prosecutions that do not implicate human rights violations (for example a prosecu-
tion purely for the crime of aggression or a war crime that did not implicate a human
rights violation) or a change in political regime (such as a failed coup or election-
related violence).

To return to the “justice cascade” phenomenon, it is clear that while transitional jus-
tice has historically been largely focused on domestic responses to crimes of previous
regimes, the picture of modern transitional justice is not complete without awareness
of how the geographic scope of Transitional Justice may cross national borders. Tightly
linked to the idea of a “justice cascade” in which judicial action in one (foreign) forum
can result in judicial action in another forum is the idea of the “Pinochet Effect.”’* The
Pinochet Effect emphasizes the transnational change in tone across Latin America and
the world due to the effective fight against impunity by leaders of previous regimes.
This idea of the international climate or zeitgeist influencing transitional justice is help-
ful in order to understand the interplay between the domestic, regional, and interna-
tional arenas.

B. Plotting the content of jus post bellum: specific to global

The idea of jus post bellum as international law may lead one to believe that local con-
text is largely irrelevant to the law; that it is a universal standard that applies to varied
local and specific facts, but that the law itself does not change. In other words, while
the assumption of Transitional Justice may be local actors working locally, the assump-
tion with respect to jus post bellum may be that international norms, international fora,
and the international perspective is all that fundamentally matters. This is not the case.
In addition to the global or international level, it is also helpful to consider regional or
mid-range level and local or specific levels of analysis.

On the regional or mid-range level, a few examples may be helpful. Substantively, in
addition to UN peacekeeping efforts, there exist regional peacekeeping efforts that may
be subject to specific regional guidelines and governance. To take an example of what
may be a mid-level rather than a regional set of jus post bellum problems, the particu-
lar problems of resolving such atypical and contested armed conflicts such as the so-
called “war on terror” (spanning multiple, non-contiguous countries) or the “war on
drugs” (involving massive loss of life in northern Mexico, civil wars in Colombia and
Afghanistan, etc.)—conflicts which often cross national borders or exist transnationally

7* See Naomi Roht-Arriaza, The Pinochet Effect: Transnational Justice in the Age of Human Rights
(University of Pennsylvania Press 2006).
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in disparate networks with little reference to national borders. Of course, traditional
conflicts also have important specific regional contexts, whether in the great lakes
region of Africa or the central-south Asian context of Afghanistan and Pakistan.
Procedurally, regional international organizations are also faced with the question of
recognition of states and governments after conflicts. Multilateral negotiations to end
armed conflict and build a sustainable peace are often regional (rather than global or
bilateral) in scope. Regional positions regarding procedural issues such as immunity,
for example the African Union positions on Sudanese President al Bashir, are obvi-
ously neither global nor local in scope. Mixed procedural and substantive regional or
mid-level applications of jus post bellum include the jurisprudence of regional judicial
bodies and multilateral treaties regarding disarmament, including procedures for veri-
fication. On the specific or local level, more substantive examples of jus post bellum in
practice might include particular instances of reparation; post-conflict resolution of a
particular res or just cause under just war theory; particular instances of state practice
regarding state responsibility, occupation, and peacekeeping. Instances of local more
procedural jus post bellum might include bilateral or purely domestic/intrastate agree-
ments, specific amnesties, and specific state and government recognition. Mixed sub-
stantive and procedural local jus post bellum can be found in specific disarmament,
demobilization, or reintegration efforts, including verification; and jurisprudence from
domestic judicial bodies relating to jus post bellum.The astute reader will note that this
analysis of geographic scope builds upon the dimension of “more substantive” or “more
procedural” used in the analysis of the content of jus post bellum in Part IV. Together,
these analyses allow a two-dimensional plotting of jus post bellum.

VII. Historical Foundations
A. Transitional Justice

The term is rooted in political transitions of Latin American and Eastern Europe in
the late 1980s and early 1990s, with the term “transition” emphasizing the change from
authoritarian rule to democracy.”® Teitel links the withdrawal of support from the
USSR to guerilla forces in the late 1970s to the eventual end of military rule in South
America.”® The transitions in Eastern Europe after 1989 were obviously tied to the col-
lapse of the Soviet Union. Transitional Justice, as a concept, cannot be understood
without reference to the domestic political transition. As a historical phenomenon, it
cannot be understood without reference to international power politics and foreign
relations. Teitel suggests that the phase of post-Cold War Transitional Justice has been
replaced with a new phase associated with globalization and heightened political insta-
bility.”” A full exposition of the history of Transitional Justice is outside the scope of

73 ICTJ, “What is Transitional Justice?” (n. 31); see also Juan Linz, Problems of Democratic Transition and
Consolidation: Southern Europe, South America, and Post-Communist Europe (Johns Hopkins University
Press 1996); Guilermo O’Donnell, Philippe C. Schmitter, and Laurence Whitehead, Transitions from
Authoritarian Rule: Tentative Conclusions about Uncertain Democracies Vol. 4 (Johns Hopkins University
Press 1986).

76 Teitel, “Transitional Justice Genealogy” (n. 25) 71.

77 Teitel, “Transitional Justice Genealogy” (n. 25) 71.
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this chapter, but even a brief look at its history emphasizes the point emphasized by the
International Center for Transitional Justice that Transitional Justice “is not a special
form of justice but justice adapted to societies transforming themselves after a period
of pervasive human rights abuse.””®

B. Jus post bellum

Understanding the historical foundations of jus post bellum requires an analysis of
the contemporary division between jus ad bellum and jus in bello, as well as look-
ing at the treatment of the concept of law applying to the transition to peace as
well. Robert Kolb tentatively credited Josef Kunz with coining the terms jus ad bel-
lum and jus in bello in their contemporary sense in 1934.”° Stahn has identified the
emergence of the terms in the 1920s,*® with Guiliano Enriques using the term jus
ad bellum in 1928.%!

The interwar period was hardly the first time concepts of jus ad bellum and jus in bello
were in play. Indeed, the reason for the success of these terms was not only because of
their usefulness in discussing the law as it was at the time, but to discuss the history of
international law on these issues.

The traditional division in classical international law between the law of war and the
law of peace was a sharp one. War, generally speaking, discontinued the application of
what might be called the “ordinary” international law that occurred during periods of
peace. Treaties, formed in peacetime between non-belligerents, were abrogated when
states became belligerents. During the classical positivist era, even the naturalist con-
straints on the power to wage war were downplayed. The pre-First World War Hague
Conventions of 1899 and 1907 and the post-First World War efforts such as the League
of Nations and the Kellogg-Briand pact can be seen as part of an effort to lessen (and
ultimately eradicate) the possibility of war ceasing the application of the international
law of peace. Of particular interest is the Pacific Settlement of International Disputes
(Hague I) of 18 October 1907.

The terms jus ad bellum and jus in bello arose in the context framed by the pre- and
post-First World War efforts to address the question of the power to wage war, and
indeed on Lauterpacht’s framing of the function of law in the international community
as a comprehensive system. Those using the terms built on a rich tradition, and in many
ways surpassed the classical naturalists in establishing rules to constrain armed con-
flict. Armed conflict, regardless of whether it was adorned with the trappings of formal
declarations or recognitions of a state of war, was increasingly going to be considered
less of a reason for a suspension of the “ordinary” functions of law in the international
community, the functions that pertain during peace.

78 ICT]J, “What is Transitional Justice?” (n. 31).

7® Kolb, “Origin of the Twin Terms Jus Ad Bellum/Jus In Bello” (n. 2) 561.

8¢ Stahn, “Jus Post Bellum: Mapping the Discipline(s)” (n. 2) 312.

81 See Giuliano Enriques, “Considerazioni sulla teoria della Guerra nel diritto Internazionale”
(Considerations on the Theory of War in International Law) (1928) 7 Rivista Di Diritto Internazionale
(Journal of International Law) 172.
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Robert Kolb, in the “Origin of the twin terms jus ad bellum/jus in bello,” leads one
to an irony in the origins of the creation of a fundamental aspect of jus in bello—that
it applies regardless of the justness of the cause of either side, generally applying to all
belligerents. The strength of the idea of the Reason of State depreciated the question of
the justness of a war during the nineteenth century.®” Kolb suggests, following Peter
Haggenmacher,®® that the idea of the Reason of State allowed a focus on the de facto
and de jure conduct of hostilities, regardless of the justness of the resort to armed force.
A critical function of the emergence of these two terms is the emphasis on the separate
operation of these two terms—underlining the idea that one can (and should) objec-
tively evaluate the rights and duties pertaining to the conduct of armed force separately
from the legality of resorting to armed force, and vice versa.

In the context of the Grotian tradition as identified by Lauterpacht, there is an irony
that the apparent failure of one aspect of the Grotian tradition enabled the success of
another aspect of the Grotian tradition. Namely, the failure of the Rejection of “Reason
of State™* with respect to the resort to armed force enabled The Subjection of the Totality
of International Relations to the Rule of Law®® with respect to what might be seen as one
of the most difficult areas to apply the Rule of Law—the rights and duties durante bello,
when international relations between the belligerents has been reduced to armed con-
flict. This, in a sense, is an important part of the story Kolb tells about the emergence of
the terms jus ad bellum and jus in bello.

As Randall Lesaffer notes, interest in the history of international law has waxed and
waned, with an increase during the First and Second World Wars followed by a subse-
quent decline.®® This last peak in interest generally coincides with the coining of jus ad
bellum and jus in bello, in addition to Lauterpacht’s framing of the Grotian Tradition.
Lesaffer suggests that we are in the midst of a new surge of interest in international his-
tory, perhaps preparing the ground for adoption and development of a new term, jus
post bellum.

VIII. Current Usage

Transitional Justice has been a subject of increased interest over the last 15 years. Jus
post bellum has also been a subject of increased interest in recent years, although not yet
to the same degree as Transitional Justice. This can be illustrated in the following chart
showing usage of each phrase in a large corpus of printed work.*’

8 Kolb, “Origin of the Twin Terms Jus Ad Bellum/Jus In Bello” (n. 2) 556.

8 Peter Haggenmacher, Grotius et la doctrine de la guerre juste (Presses Universitaires de France 1983) 599.
Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 30.

Lauterpacht, “The Grotian Tradition in International Law” (n. 3) 19.

Randall Lesaffer, Peace Treaties and International Law in European History: From the Late Middle Ages
to World War One (Cambridge University Press 2004) 2.

8 Source: Google Books Ngram Viewer, dataset 20090715 <http://books.google.com/ngrams/
graph?content=jus+post+bellum%2Ctransitional+justice&year_start=1990&year_end=
2008&corpus=0&smoothing=0> (accessed 24 January 2012). This represents the usage of the two exact
terms “Transitional Justice” and “jus post bellum” over time within millions of printed books. For an addi-
tional representation including terms with varied capitalization, generally amplifying the same usage, see
<http://books.google.com/ngrams/graph?content=jus+post+bellum%2Ctransitional+justice%2C+Jus+
Post+Bellum%2C+Transitional+Justice&year_start=1990&year_end=2008&corpus=0&smoothing=0>
(accessed 13 July 2013). For more on the use of bigram analysis of a large corpus of scanned materials,
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Whether Transitional Justice and jus post bellum continue to grow and endure as use-
ful concepts depends in part on whether these terms are defined with sufficient rigor.
Because both terms deal with complex phenomena and benefit from scholarly inter-
est from disparate fields and traditions, coming closer to a consensus on the definition
of these terms is difficult. Since Transitional Justice and jus post bellum will often (but
not always) apply simultaneously, it is all the more important to attempt this difficult
task—to define both terms clearly and develop them in accordance with contemporary
realities. It is important to recognize that multiple maximands will co-exist, rooted in
the separate but related traditions, sometimes in tension, but hopefully almost always
carried forward with good will.

IX. Going Forward—Continuing the Grotian Tradition

Those interested in jus post bellum would be well served to pay attention to Transitional
Justice for a variety of reasons. Transitional Justice will often be applied simultaneously
with jus post bellum. The area of law at the heart of Transitional Justice, International
Human Rights Law, is critical to understanding the law applicable to the ending of
conflict and the building of peace—from the treatment of amnesties in peace agree-
ments to the protection of human rights in constitutional documents. The success of
Transitional Justice advocates in placing human rights and the fight against impunity
at the center of global governance should be lauded and emulated. At the same time,
those interested in jus post bellum may wish to take note of the danger in definitional
creep, particularly using a relatively new term such as “Transitional Justice” and apply-
ing it without a change in regime, particularly in a one-sided manner by a human
rights-abusing regime.

The observant reader may have noted that, in contrast with other scholars, the defi-
nition of Transitional Justice embraced by this chapter is narrower than the increasingly

see Jean-Baptiste Michel et al., “Quantitative Analysis of Culture Using Millions of Digitized Books”
(16 December 2010) 331 Science 176 <http://www.sciencemag.org/content/331/6014/176> (accessed
13 July 2013).
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broad definitions commonly used, while the definition of jus post bellum is broader.
I do not see this as a contradiction, but rather a reflection of the separate problems each
concept is designed to address.

Transitional Justice, as a specific conception of justice responding to the particular
problems of political change and confronting the wrongdoings of repressive predeces-
sor regimes, allows for establishing a new political compact that pledges an end to
impunity for human rights abuses, including by new elites. Focusing on that specific
problem and specific concept makes the term more useful than a general euphemism
for anything alleging human rights abuses, regardless of political circumstance.

Jus post bellum recognizes the problem of systematically applying international law
to the difficult area of transitioning from armed conflict to a sustainable peace. A nar-
row focus on one aspect of the transition to a sustainable peace misses the challenge
implied by the term “jus,” that the effort of those involved must be to find the connec-
tions between various legal obligations and discover what is systematic about the law
that applies to the process of achieving a sustainable peace.

My primary concern in this chapter been to clarify where the extensive literature and
experience regarding Transitional Justice is more or less likely to be helpful to those
interested in jus post bellum. Secondarily, I hope that the concept of jus post bellum may
help those interested in Transitional Justice to refocus their field.

There is, perhaps, an irony in suggesting that the Grotian Tradition as identified by
Lauterpacht is “continuing” with the development of jus post bellum as a system of law
pertaining to the transition from armed conflict to a sustainable peace. Lauterpacht did
not portray international law as an inkspot that had spread to some areas but not others.
Should disputes have arisen in his era as to the legality of acts taken during the transi-
tion to a sustainable peace, he surely would have felt those disputes could have arisen.

Yet embracing the concept that there should be no judicial non liquet in international
law permits the idea that international law changes and develops, clarifies and matures.
In a sense, uncovering the normative and historical foundations of jus post bellum is a
project of construction as much as genealogy or archaeology. Application of interna-
tional law in the transition to sustainable peace may be more or less part of a coher-
ent and integrated system. The vision of Transitional Justice practitioners of their
field as not a “special” field of law but a “holistic” practice of judicial and non-judicial
approaches to a particular circumstance®® surely provides some guidance and reassur-
ance to those approaching the definitional questions of jus post bellum.

While I maintain that jus post bellum is best viewed primarily as a system of law, it
is not yet as tightly internally integrated as its sister systems of law, jus ad bellum, and
jus in bello. Conversely, jus post bellum is probably more tightly connected to diverse
fields of law that operate during times of transition from armed conflict and during
other circumstances. This is not a threat to the legitimacy of the concept of studying
the international law that exists during the circumstance of transition to a sustainable
peace, rather it is an opportunity and a challenge to discern the operations of law in this
complex and varied environment.

8 JCTJ, “What is Transitional Justice?” (n 31).
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R2P and Jus Post Bellum
Towards a Polycentric Approach

Carsten Stahn*

I. Introduction

Jus post bellum' and responsibility to protect (R2P)? are emerging concepts that are at
the heart of contemporary discourse of international responses to conflict. Both concepts
have seen a rapid growth in scholarship over the past decade.’ They are treated in vari-
ous disciplines, international law, international relations, and the ethics of warfare. In
contemporary doctrine and policy, both notions are presented as related concepts that
coincide in relation to the treatment of post-conflict behavior.* This chapter challenges

* Professor of International Criminal Law and Global Justice, Leiden University.

! See generally Larry May, After War Ends (Cambridge University Press 2012); Larry May and Andrew
Forcehimes, Morality, Jus Post Bellum, and International Law (Cambridge University Press 2012); Carsten
Stahn and Jann Kleffner, Jus Post Bellum: Towards a Law of Transition from Conflict to Peace (TMC Asser
Press 2008); Brian Orend, “Jus Post Bellum: The Perspective of a Just-War Theorist” (2007) 20 Leiden Journal
of International Law 571; Michael Walzer, Arguing About War (Yale University Press 2004). For a discus-
sion of Walzer, see also Antonia Chayes, “Chapter VII Y: Is Jus Post Bellum Possible?” (2013) 24 European
Journal of International Law 291; Guglielmo Verdirame, “What to Make of Jus Post Bellum: A Response to
Antonia Chayes” (2013) 24 European Journal of International Law 307; Ruti Teitel, “Rethinking Jus Post
Bellum in an Age of Global Transitional Justice: Engaging with Michael Walzer and Larry May” (2013) 24
European Journal of International Law 335.

> On R2P, see Alex J. Bellamy, The Responsibility to Protect: The Global Effort to End Mass Atrocities (Polity
Press, 2009); Alex J. Bellamy, “The Responsibility to Protect—Five Years On” (2010) 24 Ethics & International
Affairs 143-69; Gareth Evans, The Responsibility to Protect: Ending Mass Atrocity Crimes Once and For All
(Brookings Institution Press 2008); Gareth Evans, “The Responsibility to Protect: An Idea Whose Time Has
Come...and Gone?” (2008) 22 International Relations 283-98; James Pattison, Humanitarian Intervention and
the Responsibility to Protect: Who Should Intervene? (Oxford University Press 2010); Anne Orford, International
Authority and the Responsibility to Protect (Cambridge University Press 2011); Ekkehard Strauss, “Bird in the
Hand Is Worth Two in the Bush—On the Assumed Legal Nature of the Responsibility to Protect” (2009)
1 Global Responsibility to Protect 291; Luke Glanville, “The Antecedents of ‘Sovereignty as Responsibility’”
(2011) 17 European Journal of International Relations 233; David Chandler, “Unravelling the Paradox of the
Responsibility to Protect” (2009) 20 Irish Studies in International Affairs 27-39; Edward C. Luck, “Building a
Norm: The Responsibility to Protect Experience” in Robert I. Rotberg (ed.), Mass Atrocity Crimes: Preventing
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* An entire Journal, i.e. “Global Responsibility to Protect,” has been devoted to R2P. See also W. Andy
Knight and Frazer Egerton (eds), The Routledge Handbook of the Responsibility to Protect (Routledge 2012).
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this assumption. It claims that the concepts are complementary and contain partly
reinforcing and partly contradicting principles. It argues that a polycentric vision is
necessary in order to understand their mutual benefits, limitations, and criticisms.

R2P and jus post bellum share certain elements of convergence. They provide a fresh
lens on the conception of international peace and security, based on ethical and legal
duties, which is in line with the idea of human security.® They coincide in their postu-
late to constrain violence and secure conditions for sustainable peace.® Moreover, they
have been subject to similar criticisms, i.e. entrenching existing biases and inequalities
in the international legal order, encouraging intervention or deploying questionable
means, or undesirable normative agendas (i.e. imposing liberal peace).”

But there are fundamental structural differences which are frequently side-lined in
discourse. Jus post bellum is part of a tradition that is mainly concerned with the

»

theorization and emancipation of the “post,” including the justification and limits of
authority.® R2P is rooted in the tradition of problem-solving and conflict manage-
ment.” In this context, the “post” is largely treated as a continuum, i.e. as an annex
to prevention and reaction. It is framed as a positive duty, namely in the language of
a “responsibility to rebuild” This idea is the most neglected chapter of the R2P doc-
trine.'® Its most nuanced treatment can be found in the Report of the International
Commission on Intervention and State Sovereignty and Intervention (ICISS)."*

The ICISS derived the “responsibility to rebuild” from the obligation to react.
Paragraph 5.1 outlines the main idea as follows:

The responsibility to protect implies the responsibility not just to prevent and
react, but to follow through and rebuild. This means that if military intervention

® See generally Barbara von Tigerstrom, Human Security and International Law: Prospects and Problems
(Hart Publishing 2007). On humanity and international law, see Ruti Teitel, Humanity’s Law (Oxford
University Press 2011) 27-31; Anne Peters, “Humanity as the A and ‘Q of Sovereignty” (2009) 20 European
Journal of International Law 513-44. For a critical analysis, see S. Neil MacFarlane and Yuen Foong Khong,
Human Security and the UN: A Critical History (Indiana State University Press 2006).

¢ The International Commission on Intervention and State Sovereignty went so far to argue that “coalitions
or nations act irresponsibly if they intervene without the will to restore peace and stability, and to sustain a
post-intervention operation as long as necessary to do so.” See International Commission on Intervention and
State Sovereignty, The Responsibility to Protect (International Development Research Centre 2001) para. 7.40.

7 For jus post bellum critiques or concerns, see e.g. Hilary Charlesworth, “Law After War” (2007) 8
Melbourne Journal of International Law 233-47; Nehal Bhuta, “New Modes and Orders: The Difficulties of
a Jus Post Bellum of Constitutional Transformation” (2010) 60 University of Toronto Law Journal 799. For
R2P critiques, see David Chandler, “The Responsibility to Protect: Imposing the Liberal Peace” (2004) 11
International Peacekeeping 59-81; Alex Bellamy, “Responsibility to Protect or Trojan Horse? The Crisis in
Darfur and Humanitarian Intervention after Iraq” (2005) Ethics and International Affairs 31.

# Onits grounding in just war theory, see inter alia Brian Orend, War and International Justice: A Kantian
Perspective (Wilfrid Laurier Press 2000) 57; Brian Orend, The Morality of War (Broadview Press 2006) 160—
90; May, After War Ends (n. 1) 43-61; Alex Bellamy, “The Responsibilities of Victory: Jus Post Bellum and
the Just War” (2008) 34 Review of International Studies 601. On jus post bellum and “judgment,” see Jeremy
Waldron, “Post Bellum Aspects of the Laws of Armed Conflict” (2009) 31 Loyola of Los Angeles International
and Comparative Law Review 31, 45-55.

° It emerged partly in reaction to the “problem” of “humanitarian intervention” and the findings of the
Independent International Commission on Kosovo, Kosovo Report (Oxford University Press 2000).

1% See generally, Alexandra Gheciu and Jennifer Welsh, “The Imperative to Rebuild: Assessing the
Normative Case for Postconflict Reconstruction” (2009) 23 Ethics ¢ International Affairs 121-46;
Albrecht Schnabel, “The Responsibility to Rebuild,” in Knight and Egerton, The Routledge Handbook of the
Responsibility to Protect (n. 3) 50.

' See ICISS, The Responsibility to Protect (n. 6). Chapter 5 is entitled “Post-Intervention Obligations”
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action is taken—because of a breakdown or abdication of a state’s own capacity and
authority in discharging its “responsibility to protect”—there should be a genuine
commitment to helping to build a durable peace, and promoting good governance
and sustainable development. Conditions of public safety and order have to be recon-
stituted by international agents acting in partnership with local authorities, with the
goal of progressively transferring to them authority and responsibility to rebuild.

The ICISS relied on implied symmetry between intervention and rebuilding. It implied
that “the intervening side has to be prepared to remain engaged in the post-intervention
phase as long as necessary in order to achieve self-sustained stability.'?

This description contrasts with the more limited treatment in the Report of the
High-Level Panel on Threats, Challenges and Change'® and the cryptic language
in paras 138 and 139 of the 2005 Word Summit Outcome Document (Outcome
Document).'* These documents adopted a more restricted stance towards interven-
tion'® and embraced a new structure that is now based on different pillars: i.e. “the
protection responsibilities of the state” (Pillar 1); “international assistance and capacity-
building” for the state (Pillar 2); and “timely and decisive response” by the international
community (Pillar 3).'® The initial idea of “responsibility to rebuild” is reflected under
Pillar 2. It is framed in moderated form in paragraph 138 of the Outcome Document,
which has been endorsed by the UN General Assembly'” and the Security Council.*®
Paragraph 138 asserts that “the international community, should, as appropriate,
encourage and help states to exercise this [responsibility to protect] responsibility.”

Paragraph 139 contains a general declaration of intention by states:

to commit [themselves], as necessary and appropriate, to helping States build capacity
to protect their populations from genocide, war crimes, ethnic cleansing and crimes
against humanity and to assisting those which are under stress before crises and con-
flicts break out.

This passage is one of the most ambiguous elements of the R2P doctrine, but also
one of its most innovative parts. The idea of rebuilding is striking since it suggests
a comprehensive and duty-based approach toward reconstruction after conflict.
It introduces the idea of “just peace” in the equation of intervention. It consoli-
dates the shift from a “negative” conception of peace at the end of war towards a

12 ICISS, The Responsibility to Protect (n. 6) para. 7.40.

'* See High-Level Panel on Threats, Challenges and Change, “A More Secure World: Our Shared
Responsibility” (2004) UN Doc. A/59/565 para. 201.

* UNGA, “World Summit Outcome Document” (2005) UN Doc. A/RES/60/1 paras 138-9.

!* See also David Chandler, “R2P or Not R2P? More Statebuilding, Less Responsibility” (2010) 2 Global
Responsibility to Protect 161, 163.

' This three-pillar structure is developed in the Report of the Secretary General, “Implementing the
Responsibility to Protect” (2009) UN Doc. A/63/677 paras 11-66.

7 See above n. 14.

1% See SC Res. 1674, 28 April 2006, para. 4 (“reaffim[ing] the provisions of paragraphs 138 and 139 of the
2005 World Summit Outcome Document regarding the responsibility to protect populations from geno-
cide, war crimes, ethnic cleansing and crimes against humanity”). For an analysis of the invocation of R2P
in SC. Res. 1973 of 26 March 2011, see Carsten Stahn, “Libya, the ICC and Complementarity: A Test for
‘Shared Responsibility’” (2012) 10 Journal of International Criminal Justice 325.
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“positive” notion of peace which has gained ground in UN practice after the end of
the Cold War.*?

II. Context

Jus post bellum and R2P coincide in their assumption that peace needs to be constructed.
This claim has long-standing roots in just war theory and international law. War has
traditionally been considered as the natural condition in international relations, and
peace as the exception.*® The Latin term pax implies the idea of agreement through
consent.*' Today, this logic has been reversed in international law. Peace is assumed to
be “state of normalcy” following the prohibition of the use of force by the UN Charter.*
Peacemaking as process has gained new attention in past decades, both in normative
and institutional terms.*’ This development is driven by a number of macro-factors.

The growing attention to peacemaking is partly a reaction to changing dynamics of
conflict. In modern peace studies and in UN peacebuilding operations conflict is mostly
treated as a human security issue which is approached on the basis of a distinction between
(i) the “pre-conflict” phase, (ii) the actual “conflict” phase, and the (iii) “post-conflict
phase”** This conceptualization is open to challenge, in light of grey zones between these
stages and transformations of violence through conflict.”® But it has served a matrix for
response structures under R2P, i.e. prevention, reaction, and post-conflict engagement.

The idea of a responsibility to rebuild is a direct response to evidence that 40 percent
of post-conflict countries relapse into violence after five years.** It is guided by the ambition
to secure that the “post” marks an improvement over conflict reality, and potentially the
status quo ante before the conflict. It takes into account that peacebuilding and state-
building®” require a collective effort which extends beyond warring parties.?®

It increasingly accepted that each post-conflict engagement requires a situation-specific
response.”® The choice of the right type of response, and the framing of peacebuilding
strategy requires a balancing act between collective and particularist interests. It might

' On “positive” peace, see Report of the Secretary General Pursuant to the Statement Adopted by the
Summit Meeting of the Security Council on 31 January 1992, “An Agenda for Peace: Preventive Diplomacy,
Peacemaking and Peacekeeping” (1992) UN Doc. A/47/277-S/2411; John Paul Lederach, Building
Peace: Sustainable Reconciliation in Divided Societies (United States Institute of Peace Press 1997) 75. On
“just peace,” see Pierre Allan and Alexis Keller (eds), What is a Just Peace? (Oxford University Press 2006).

?% See Stephen Neff, War and Law of Nations: A General History (Cambridge University Press 2005) 30-8.

! See Simon Chesterman, Keynote Address “Statebuilding and International Law;” <http://www.west-
minster.ac.uk/__data/assets/pdf_file/0003/81588/Chesterman.pdf> (accessed 26 July 2013) 5.

22 Gee Art. 2(4) of the UN Charter.

?* See Christine Bell, ch. 10 and Jennifer Easterday, ch. 20, this volume.

?* For earlier treatments of grey zones between war and peace, see Georg Schwarzenberger, “Jus Pacis, Ac
belli?” (1943) 37 American Journal of International Law 460, 470; Philip Jessup, “Should International Law
Recognize an Intermediate Status Between War and Peace?” (1954) 48 American Journal of International Law 98.

* See e.g. Orend, “Jus Post Bellum: The Perspective of a Just-War Theorist” (n. 1) 573-4; Astri Suhrke,
ch. 14, this volume.

%6 See Human Security Report 2005, War in Peace in the 21st Century (Oxford University Press 2005) 9.

% For a critique, see David Chandler, Empire in Denial: The Politics of International State-building (Pluto
Press 2006).

% See May, After War Ends (n. 1) 145-51.

? See Report of the Secretary General, “The Rule of Law and Transitional Justice in Conflict and Post-
conflict Societies” (2005) UN Doc. (S/2011/634), summary (“We must learn as well to eschew one-size-fits-
all formulas and the importation of foreign models”).


http://www.west-minster.ac.uk/__data/assets/pdf_file/0003/81588/Chesterman.pdf
http://www.west-minster.ac.uk/__data/assets/pdf_file/0003/81588/Chesterman.pdf

106 R2P and Jus Post Bellum

require construction, as well as deconstruction. This has repercussions for normative
structures and legal form. Norms and principles must be flexible enough to accommodate
divergent preferences, domestic specificities, and pluralist structures.

The report of the ICISS took this into account by framing issues relating to “respon-
sibility to rebuild” predominantly in moral terms. It relied heavily on elements of “just
war theory” This background informed both language and content, i.e. the articula-
tion of obligations.*® The UN adopted a more technical approach when framing R2P
which is typical of UN culture. It phrased normative principles for behavior as policy
guidelines, rather than as clear-cut moral or legal obligations. The Summit Outcome
contains statements of intent, which are informed by voluntary self-commitment and
solidarity. Rebuilding and restoring are framed as subjective commitments (“genuine
commitment”), but not as firm legal duties. There is neither a legal commitment to a spe-
cific result (obligation of result), nor an obligation to engage in assistance (obligation of
means).

In light of this ambiguity, the precise normative status of “post-conflict” responsibili-
ties under R2P remains contested.’® It is questioned whether this dimension of R2P
or the very concept itself qualify as a norm, i.e. as an embodiment of shared convictions
and binding framework for action.’ There is a spectrum of voices on legal status and
normativity. The High Level Panel Report spoke of an “emerging norm.”** In UN doc-
uments, R2P is understood as a “concept,” “principle;” or “standard”** In the 2009
debate in the General Assembly,*® qualifications ranged from “political commitment”
(Liechtenstein)* to “emerging normative framework” (Bangladesh)*” and “legal prin-
ciple” (Canada).*® Scholars use different categorizations. Some have qualified R2P as
the expression of a general “duty of care”’ or “soft law.”*® Others differentiate between
its status as a norm with regard to the “protection responsibilities” of the host state,
and its character as “an emerging legal norm with regard to other states and the United

Nations.”*!

%% The ICISS Report relied on criteria in just war theory, such as (i) “right authority;” (ii) “just cause,” or
(iii) “right intention.” See ICISS, The Responsibility to Protect (n. 6) ch. 6.

! For a study see, Mehrdad Payandeh, “With Great Power Comes Great Responsibility? The Concept
of the Responsibility to Protect Within the Process of International Lawmaking” (2010) 35 Yale Journal of
International Law 469.

%2 See, inter alia, Gregory C. Shaffer and Mark A. Pollack, “Hard Versus Soft Law in International
Security” (2011) 52 Boston College Law Review 1147, 1238, contrasting “a soft-law responsibility to protect
norm” with a “hard-law state sovereignty and nonintervention norm”; Chayes, “Chapter VII ¥%: Is Jus Post
Bellum Possible?” (n. 1) 295 arguing that “R2P may have somewhat altered consciousness, but not the law.”

** See Report (n. 13) paras 202-3.

** See in this sense Edward Luck, “The Responsibility to Protect: Growing Pains or Early Promise?”
(2010) 24 Ethics & International Affairs.

** UNGA, UN Doc. A/63/PV.97-100 of 23, 24, and 28 July 2009.

*¢ UNGA, UN Doc. A/63/PV.97, 22. *” UNGA, UN Doc. A/63/PV.100, 22.

% UNGA, UN Doc. A/63/PV.98, 26.

% See Louse Arbour, “The Responsibility to Protect as a Duty of Care in International Law and Practice”
(2008) 34 Review of International Studies 445-58.

% Jennifer M. Welsh and Maria Banda, “International Law and the Responsibility to Protect: Clarifying
or Expanding States’ Responsibilities?” (2010) 2 Global Responsibility to Protect 213, 230.

4! See Anne Peters, “The Security Council’s Responsibility to Protect” (2011) 8 International Organizations
Law Review 1, 12.
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Taken as a whole, R2P is thus not a hard norm, but rather a transformative principle,
i.e. a structural concept with the ability to transform international law.*? It serves at
least two important functions. It deepens the discourse on the interplay between rights
to obligations, including positive obligations after armed conflict and mass atrocities;
and it promotes a fresh look on the relationship between moral imperatives and legal
norms and standards. In this sense, it shares some synergies with jus post bellum.*’

ITI. The Relationship Between R2P and Jus Post
Bellum: Contemporary Notions and Narratives

In contemporary scholarship, little attention has been devoted to the question of how
R2P and jus post bellum relate to each other. The current theorization is rather simplistic.
The two concepts are either equated with each other, or understood as sub-systems.

Some authors view jus post bellum as the embodiment of reconstruction and
rebuilding, i.e. as a corollary of the corresponding R2P pillar. This argument is reflected
in different theorizations of jus post bellum. Sometimes jus post bellum is directly
equated to an “obligation to rebuild,** or a “responsibility for post-conflict reforms,”**
i.e. language mirroring R2P. Others regard jus post bellum as part of a structural frame-
work of reconstruction. It is branded as an umbrella for transformative occupation*®
as a framework for the obligations of occupiers in law-reform*’” or as a law of consti-
tutional transformation.*® Others again treat jus post bellum as a specific part of the
broader R2P framework. For instance, Osterdahl and van Zandel argue that R2P is “a
broader concept than the framework of jus post bellum” since R2P includes more than
the attainment of a just and durable peace.*” R2P is thus regarded as the parent theme,
and jus post bellum as a framework for its strengthening and implementation.

This conception is problematic. There are three principal problems with this type of
argument. First, this equation disregards that there are significant normative differences
between the two concepts. The peacebuilding component of R2P is primarily an insti-
tutional concept. It is a result of institutional lessons inside the UN system and geared
toward it. This understanding is reflected in the Report of the Secretary General on
“Implementing the Responsibility to Protect,”*® where it is treated as Pillar 2 under the
heading “International Assistance and Capacity-Building” Ultimately, R2P is designed
to foster institutional interaction and build partnership between states and the UN

42 Peters, “The Security Council’s Responsibility to Protect” (n. 41).

** For an illustration of open jus post bellum questions, see Carsten Stahn, “The Future of Jus Post Bellum,”
in Stahn and Kleftner, Jus Post Bellum: Towards a Law of Transition from Conflict to Peace (n. 1) 231-7.

** See Chayes, “Chapter VII ¥2: Is Jus Post Bellum Possible?” (n. 1) 291, 304 (“moral obligation to rebuild”).

5 Eric De Brabandere, “The Responsibility for Post-Conflict Reforms: A Critical Assessment of Jus Post
Bellum as a Legal Concept” (2010) 43 Vanderbilt Journal of International Law 119.

6 See Adam Roberts, “Transformative Military Occupation: Applying the Laws of War and Human
Rights” (2006) 100 American Journal of International Law 580, 619.

7 Kristen Boon, “Obligations of the New Occupier: The Contours of Jus Post Bellum” (2009) 31 Loyola
of Los Angeles International and Comparative Law Review 57.

48 See Bhuta, “New Modes and Orders” (n. 7).

9 See Osterdahl and van Zadel, “What Will Jus Post Bellum Mean” (n. 4) 191.

%% See Report (n. 16) paras 28 et seq. of “Implementing the Responsibility to Protect.”
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system. It is associated with four types of action: (i) encouragement and persuasion
of states to meet their protection responsibilities (“under Pillar 17), (ii) “helping them
to exercise this responsibility;” (iii) “helping them to build their capacity to protect,” and
(iv) assisting States “under stress before crises and conflicts breaks out.”**

Jus post bellum has a different starting point. It is a normative concept. It is concerned
with evaluating and guiding choices, and providing judgment, namely vindicating right
against wrong.’? It is driven by an ethical and a normative ambition, namely to provide
parameters for evaluation of action, and to establish a public context for debate. It has a
dual foundation: It remains one of the most under-researched components of Just War
theory,” and it is gaining ground as a legal concept.>* Due to this dual nature, it has
different normative layers.

Perhaps the most accepted understanding in Just War theory is that jus post bellum
serves as a framework to evaluate action, based on set of normative criteria that facili-
tate choices and judgment. It identifies certain legitimacy standards for behavior,> i.e.
standards that balance ethical, legal, and political considerations.*® In the legal field,
understandings vary. Some scholars argue that jus post bellum may be considered as
a legal regime, i.e. as a body of rules and principles guiding assessment and choices.>’
Following such a logic, it may be said to comprise different categories of law (e.g. ex
lata, lex ferenda®®) and types of norms, i.e. rules of conflict and balancing principles
for choice among conflicting imperatives or soft norms, in areas such as statebuild-
ing, post-conflict reconstruction, transformative occupation, or transitional justice.*
According to other voices, jus post bellum does not necessarily have to be construed as
an independent system of law. It might be understood as an ordering framework, i.e. as
a means to solve conflicts in the application of different legal orders (i.e. international
v. domestic) or areas of law,*® as a guiding concept for interpretation of rights and obli-
gations,”! or as a normative space for discourse.®” These functions differ from the more
“managerial” and institutional focus of R2P.

See Report (n. 16) para 28.

*2 See Waldron, “Post Bellum Aspects of the Laws of Armed Conflict” (n. 8).

** See May, After War Ends (n. 1) 1.

See e.g. Dieter Fleck, ch. 3, this volume.

See Ian Clark, Legitimacy in International Society (Oxford University Press 2005) 220 arguing that
“legitimacy denotes a combination of values, and represents some balance amongst them, when [...] indi-
vidual normative standards might tend to pull in opposite directions”

*¢ See Bellamy, “The Responsibilities of Victory” (n. 8) 607-8.

%7 See Carsten Stahn, “‘Jus In Bello, ‘Jus Ad Bellum’—"Jus Post Bellum’?: Rethinking the Conception of
the Law of Armed Force” (2006) 17 European Journal of International Law 921, 937-8; Jens Iverson, ch. 5,
this volume.

8 For a discussion, see Verdirame, “What to Make of Jus Post Bellum” (n. 1) 311-13.

* For an argument equating Jus Post Bellum with Transitional Justice, see Teitel, “Rethinking Jus Post
Bellum in an Age of Global Transitional Justice” (n. 1) 341.

% See e.g. Stahn, “The Future of Jus Post Bellum” (n. 43) 234.

¢! See James Gallen, ch. 4, this volume.

> See Christine Bell, “Post-conflict Accountability and the Reshaping of Human Rights and Humanitarian
Law” in Orna Ben-Naftali (ed.), International Humanitarian Law and International Human Rights (Oxford
University Press 2011) 328, 369, arguing that jus post bellum can be understood as a “discursive project or
a way of understanding the practical pressures which push for a distinctive normative revision.” See also
Jennifer Easterday, ch. 20, this volume.
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Secondly, R2P and jus post bellum have a different scope of application. The application
of R2P is linked to idea of a shift of responsibility, based on failure of domestic jurisdiction.
This trigger applies to all pillars. The Secretary General made this point specific in his
2009 Report (“Implementing the Responsibility to Protect”). The report notes:

[W]hen national political leadership is weak, divided or uncertain about how to
proceed, lacks the capacity to protect its population effectively, or faces an armed
opposition that is threatening or committing crimes and violations relating to the
responsibility to protect, measures under pillar two could play a critical role in the
international implementation of the responsibility to protect.®®

This threshold illustrates some of the inherent dilemmas of the R2P doctrine.®* It links
international assistance and capacity-building expressly to domestic incapacity, i.e. unwill-
ingness or inability. This conception carries a specific stigma, i.e. the idea of tutelage. This
focus has exposed R2P to (neo-colonialist) critiques by some UN members® and the
President of the UN General Assembly.®® This trigger has further ambiguous side-effects
from a policy point of view. It may provide a pretext for dispute (i.e. as to whether the
threshold is met), rather than facilitating speedy delivery of aid and assistance.®’

Jus post bellum operates on a different premise. Its application is triggered primarily
by factual considerations, i.e. the ending of conflict.®® It is less concerned with a shift of
responsibility from the domestic realm to the “international responsibility.” It applies
to international and domestic actors alike. It may thus be less vulnerable to ideological
critiques (e.g. imperialism).

Finally, R2P and jus post bellum have different rationales. In some situations, they
may even have contrary implications. R2P encourages action and collective engagement,
including “international assistance and capacity building” The ICISS Report even

¢ See Report (n. 16) para. 29.

% It is sometimes suggested to use thresholds developed in context of “human security” as indicators for
R2P. See Vesselin Popovski, “Responsibility to Protect” in Malcolm McIntosh and Alan Hunter (eds), New
Perspectives on Human Security (Greenleaf 2010) 204, 210, 216.

% Such criticism has been voiced by members of the non-Alignment Movement who argued that the
framing of R2P favors powerful states, since they retain discretion whether and where to intervene and are
unlikely cross the application threshold. See Carlo Focarelli, “The Responsibility to Protect Doctrine and
Humanitarian Intervention: Too Many Ambiguities for a Working Doctrine” (2008) 13 Journal of Conflict
and Security Law 191, 202. See also Noam Chomsky, “Simple Truth, Hard Problems: Some Thoughts on
Terror, Justice and Self-Defence” (2005) 80 Philosophy 5, 7.

%6 See Office of the President of the General Assembly, “Concept Note on Responsibility to Protect
Populations from Genocide, War Crimes, Ethnic Cleansing and Crimes Against Humanity” (2009)
<http://www.un.org/ga/president/63/interactive/protect/conceptnote.pdf> (accessed 26 July 2013). The
document states:

Colonialism and interventionism used responsibility to protect arguments [...] The people have
inalienable rights and are sovereign. The concept of sovereignty as responsibility either means
this and therefore means nothing new or it means something without any foundation in inter-
national law, namely that a foreign agency can exercise this responsibility. It should not become
a “jemmy in the door of national sovereignty” The concept of responsibility to protect is a sover-
eign’s obligation and, if it is exercised by an external agency, sovereignty passes from the people
of the target country to it. The people to be protected are transformed from bearers of rights to
wards of this agency.

%7 See in relation to the situation in Sudan, Bellamy, “Responsibility to Protect or Trojan Horse?” (n. 7)
44, 47, 52.
%8 For a discussion, see Jann Kleffner, ch. 15 and Rogier Bartel, ch. 16, this volume.
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implies a “responsibility” for international actors to “remain engaged [...] as long as
necessary.® Jus post bellum adopts a different logic. It takes into account other factors,
such the consequences of intervention and implications for the relationship between
the “intervener” and domestic authorities. The two concepts might thus point to different
necessities. This becomes evident in cases of unlawful intervention. In such cases, jus post
bellum may warrant the withdrawal of international actors from the ground as the most
effective remedy for the domestic polity.”® This imperative conflicts with the incentive for
continuing engagement or a more ambitious duty to reconstruct under R2P.

IV. Towards a Polycentric Vision

In light of these factors, it is necessary to re-consider the theorization and interplay
between R2P and jus post bellum. Both concepts share certain points of convergence.
But their communalities are area-specific. The concepts are thus complementary, rather
than concentric.

Jus post bellum serves three general potential functions:

(i) it has a certain preventive function, by requiring actors to look into the
consequences of action before, rather than “in” and “after” intervention.
(ii) it may serve as a constraint on violence in armed conflict; and

(iii) it seeks to facilitate a succession to peace, rather than “exit” from conflict.

These three functions share synergies with individual elements of the different pillars
of R2P. But they may diverge in method and result. It is thus more feasible to adopt
a polycentric vision, based on a pillar-specific assessment. The distinct pillars will be
examined step-by-step.

A. The “protection responsibilities” pillar

Contrary to current representations in doctrine, jus post bellum may actually have
more synergies with Pillar 1 of R2P, i.e. its protective function, than with the “assistance and
capacity-building” pillar. Both concepts coincide in their vision to constrain the use of force.

Initially, R2P was associated with fears of relaxing standards for intervention.”*
But this concern has been mitigated with the re-framing of the concept in Secretary
General Annan’s “In Larger Freedom” Report’? and the Millennium Summit, which
have placed greater emphasis on the sovereign obligations of the territorial state’* and
re-directed the focus from unilateral intervention to collective security.”* This is clearly

® See above n. 12.

7% On occupation and exit, see also below Part IV.

71 See Gareth Evans, “From Humanitarian Intervention to the Responsibility to Protect” (2006) 24
Wisconsin International Law Journal 703-22.

72 See UNGA, “Report of the Secretary General: In Larger Freedom: Towards Development, Security
and Human Rights for All” (2005) UN Doc. A/59/2005, para. 126.

7® See also Report (n. 16) para. 13 (“The State, however, remains the bedrock of the responsibility to
protect, the purpose of which is to build responsible sovereignty, not to undermine it”).

7* The Outcome Document speaks of authorization by the Security Council and fails to mention action
by regional organizations or unilateral intervention.
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reflected in the wording of paragraphs 138 and 139 of the Outcome Document, which
seek to strengthen the UN and focus measures involving the use of force on the “United
Nations system.””*> Additional attention has been devoted to prevention.”® It is listed as
an obligation of the territorial state in paragraph 138”7 and as a corresponding incen-
tive for the international community and the UN.”® Prevention of atrocities has become
one of the main areas of preoccupation of R2P.”°

Jus post bellum embraces this goal. Just war theorists have traditionally argued that
jus post bellum is to some extent inherent in jus ad bellum and that it serves as a
constraint on the use of force.*® The requirement to conduct conflict in a way that is
conducive to peace has formed part of just war theory since its inception. It has been
linked to the right intent requirement under just war doctrine, i.e. the requirement to
use armed force only for the sake of the just cause, since the early Christian tradition
(St. Augustine).®' It was taken up in the formulation of just war doctrine by Thomas
Aquinas®? and later renderings, e.g. Alberico Gentili’s claim that the waging of war
should not jeopardize the return to peace.®® Today, it is presented in different form in
modern just war theory.** One of the most far-reaching claims is that any intervention
should contain “a pre-commitment to jus in bello and jus post bellum”®® This implies
that states would have to specify in public how they implement jus post bellum before
going to war or intervening.®®

The claim that every intervention should be subject to a public feasibility test under
the right intention requirement ex ante is problematic since the ending of conflict typi-
cally involves a multiplicity of actors and measures that are not necessarily linked to

7% See in particular para. 139 (“In this context, we are prepared to take collective action, in a timely
and responsive manner, through the Security Council, in accordance with the Charter, including Chapter
VII”). In the 2009 Report, the Secretary General reaffirmed that “under the ‘Uniting for peace’ procedure,
the Assembly can address such issues when the Council fails to exercise its responsibility with regard to
international peace and security because of the lack of unanimity among its five permanent members.” See
Report (n. 16) para. 63.

76 See generally Sheri P. Rosenberg, “Responsibility to Protect: A Framework for Prevention” (2009) 1
Global Responsibility to Protect 442.

77 Paragraph 138 states: “This responsibility entails the prevention of such crimes, including their incite-
ment, through appropriate and necessary means.”

78 Paragraph 138 states: “The international community should, as appropriate, encourage and help States
to exercise this responsibility and support the United Nations in establishing an early warning capability”

7% See Report of the Secretary General, “Early Warning, Assessment and the Responsibility to Protect”
(14 July 2010) UN Doc. A/64/864. It includes techniques, such as early warning, preventive diplomacy, and
preventive deployment.

80 See Mark Evans, “Balancing Peace, Justice and Sovereignty in Jus Post Bellum: The Case of ‘Just
Occupation’” (2008) 36 Journal of International Studies 533, 534.

81 See St. Augustine, The City of God (tr. H. Bettenson, Penguin 1972) 866.

82 See Thomas Aquinas, Summa Theologiae, Pt. II-11, Qu. 40. Art. I (trs Fathers of the English Dominican
Province, Burns, Oates, and Washburn 1936).

8 See Randall Lesaffer, “Alberico Gentili’s ius post bellum and Early modern Peace Treaties” in Benedict
Kingsbury and Benjamin Straumann (eds), The Roman Foundations of the Law of Nations: Alberico Gentili
and the Justice of Empire (Oxford University Press 2010) 221.

8 For the argument that “the object in war is a better,” see Michael Walzer, Just and Unjust War: A Moral
Argument with Historical Illustrations (Basic Books 1977) 122-3.

85 See Brian Orend, Michael Walzer on War and Justice (University of Wales Press 2000) 137-9, 190;
Analisa Koeman, “A Realistic and Effective Constraint on the Resort to Force? Pre-commitment to Jus in
Bello and Jus Post Bellum as Part of the Criterion of Right Intention” (2007) 6 Journal of Military Ethics 198.

86 See Koemann, “A Realistic and Effective Constraint on the Resort to Force?” (n. 85) 199.
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the original title for intervention. Moreover, it fits more closely in the logic of just
war theory than the legal realm, since international law is not concerned with motive
assessment. But the general argument that jus post bellum may reinforce a jus contra
bellum has some validity in international law. It gains relevance if the “commitment”
idea is turned from a subjective criterion into a more objective consequentialist test. It
might be asked whether the respective operation is capable, in terms of its forms and
means, to contribute to peacemaking and to deal with the consequences entailed by
the use of force. Such an idea is inherent in the principle of proportionality.®” It may
be argued that jus post bellum consequences should be taken into account in the ini-
tial assessment of ad bellum considerations, including the question whether the use of
force causes harm that does not remove the threat. This argument has been put forward
in the area of collective security in the context of the reform of the Security Council.*®
The UN High Level Panel suggested a corresponding restriction for intervention more
generally, including enforcement action under Chapter VII. It recommended assessing
in each case ex ante whether an intervention has the capacity to remove the threat in
question.®’

In some cases, jus post bellum may even provide an argument not to resort to the
use of force in the first place. One might, for example, argue that the inability to secure
peace and security in the post-conflict phase warrants abstention, if an intervention
leads to devastation of a population, projected insurgency or other forms of non-con-
trollable violence.”® Jus post bellum may thus contribute to prevention, by serving as an
incentive not to engage in conflict.

This reading remains contested since it might be perceived as a challenge to the
general separation between ad bellum and post bellum.** 1t is therefore argued that jus
post bellum should constitute a “test of legitimacy in its own right.”*> According to this
view, the “justice of peace” must be assessed independently of the causes of resort to
force.”® A state might thus be held accountable for violating post bellum responsibilities

% See generally Judith Gardam, Necessity, Proportionality and the Use of Force by States (Cambridge
University Press 2004). For an illustration of “jus ad bellum” proportionality principles, see Enzo
Cannizzaro, “Contextualizing Proportionality: Jus Ad Bellum and Jus In Bello in the Lebanese War” (2006)
88 International Review of the Red Cross 779, 781 et seq. On the interplay between jus ad bellum and jus post
bellum proportionality, see May, After War Ends (n. 1) 171-80.

8 Note that this pre-commitment idea has not been incorporated in the R2P framework. For critical
analysis, see Osterdahl and van Zandel, “What Will Jus Post Bellum Mean” (n. 4) 190-1.

% The High Level Panel argued that the Security Council should adopt guidelines to assess whether
force should be used “as a matter of good conscience and good sense” (para. 205). It stated: “In considering
whether to authorize or endorse the use of military force, the Security Council should always address—
whatever other considerations it may take into account—at least the following five basic criteria of legiti-
macy: [...] (e) Balance of consequences. Is there a reasonable chance of the military action being successful in
meeting the threat in question, with the consequences of action not likely to be worse than the consequences
of inaction”” See “A more Secure World” (n. 13) para. 207. See also ICISS, The Responsibility to Protect (n.
6) 4.41-4.43 which required that the military intervention must have realistic prospects for success.

0 See also May, After War Ends (n. 1) 168.

! See generally Keiichiro Okimoto, The Distinction and Relationship between Jus ad Bellum and Jus in
Bello (Hart Publishing 2011). For a re-thinking, see Robert Sloane, “The Cost of Conflation: Preserving
the Dualism of Jus ad Bellum and Jus in Bello in the Contemporary Law of War” (2009) 24 Yale Journal of
International Law 48.

2 See Bellamy, “The Responsibilities of Victory” (n. 8) 622.

?* See Bellamy, “The Responsibilities of Victory” (n. 8) 622.
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(i.e. for withdrawal or violation of protection duties), irrespective of the original title
of intervention. This interpretation shifts the focus formally from the ex ante perspec-
tive to the ex post perspective. But it ultimately has a similar impact on prevention. If
post-conflict behavior is subject to accountability under jus post bellum, actors have an
incentive not use force in a way which exposes them to post bellum liability, or which
makes it difficult for them to assume proper responsibility for restoring peace.”

Both variations have thus one point in common: They reinforce the pacific dimension
of the “protection responsibility” under Pillar 1.%°

B. The “timely and decisive response” pillar

Different considerations apply in the relationship between jus post bellum and the
response pillar under the R2P doctrine. In this context, it is probably more accurate to
state that jus post bellum complements R2P or goes beyond its imperatives.

R2P is focused on thresholds for action and response mechanisms. Jus post bellum
has a broader substantive focus. It determines modalities and content. It serves to some
extent as a catalyst for innovation. It provides, in particular, a means to re-think the
law of armed conflict.® It may serve partly as an instrument to prevent an overreach of
international humanitarian Law (IHL), and partly as a complement to it. It embodies
two dimensions: a prohibitive component, i.e. a duty not to inhibit certain norms or
objectives of peace through a response to mass atrocities, and certain affirmative duties,
i.e. positive obligations.

Jus post bellum as constraint

Existing international law contains a number of constraints under jus ad bellum and jus
in bello. This raises the question: to what extent might jus post bellum provide added
value? Scholarly opinion has identified a range of potential uses of jus post bellum in
relation to responses to armed conflict.

Re-assessing proportionality

The most general proposal is that jus post bellum may refine proportionality assessments
or introduce additional proportionality criteria into existing frameworks. Specific pro-
portionality assessments are embedded in norms and prohibitions under IHL.”” They

°* See Bellamy, “The Responsibilities of Victory” (n. 8) 623.

°* On “just war theory” and pacifism, see May, After War Ends (n. 1) 232-4.

See Inger Osterdahl, ch. 11, this volume.

See e.g. the principle of proportionality in attack, codified in Art. 51(5)(b) and Art. 57 of Additional
Protocol I to the Geneva Conventions, and the precautionary principles under Art. 57(1), (2) and Art. 58
of Additional Protocol I. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of International Armed Conflicts (Protocol I) (adopted 8 June 1977, entered
into force 7 December 1978) 25 UNTS 3. For their customary law status, see Jean-Marie Henckaerts and
Louise Doswald-Beck, Customary International Humanitarian Law, Volume I: Rules (Cambridge University
Press 2005) 46-76. On environmental damage and proportionality, see Art. 8(2)(b)(iv) of the Statute of the
International Criminal Court, which contains an explicit proportionality test, and Art. 55 and Art. 85(3)(b)
of Additional Protocol I. Rome Statute of the International Criminal Court (adopted 17 July 1998, entered
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confine means of armed conflict (i.e. attack, targeting choices) to specific ends (e.g.
military advantage). Jus post bellum might introduce a novel general end in relation
to the conduct of hostilities, namely, the objective not to defeat the end of sustainable
peace through the conduct of warfare.

This argument has been most forcefully advocated by Larry May.”® According
to traditional understandings, proportionality warrants that the scope of harm or
destruction inflicted in the course of military objectives must “be proportionate to the
importance of the objective”®® May proposes a new vision of proportionality. He draws
attention to the close nexus between jus in bello and jus post bellum. He argues that
parties should refrain from using tactics of victory and war that would cause unnec-
essary damage to the objective of lasting peace.'®® This test would require parties to
refrain from using measures that cause irreparable damage to specific foundations of
peacebuilding, such as rebuilding, retribution, or reconciliation. If, for instance, people
have been treated wrongly or inhumanely during the war, so goes the argument, rec-
onciliation will be more difficult to achieve.

May goes even a step further. He suggests that jus post bellum incorporates a pro-
portionality test of its own, which complements jus ad bellum and in jus in bello
proportionality. He argues that “post war efforts to achieve a just and lasting peace
should not inflict more harm than good on the populations affected”'* This would
require peace builders to consider the effects of conflict and measures necessary to
reverse its most harmful consequences, such as “rebuilding of damaged property” or
the restoration of trust that is necessary for the “rule of law.”*?

May regards these principles as “moral principles” that are “meant to inform decisions
about how international law is best to be established down the road”*** The application
of the proportionality principles would reinforce a fundamental rethinking of the laws
of war. Jus post bellum might become a parameter to reduce the length of conflict. It
might impose an obligation of means on parties’ obligation to minimize casualties and
to avoid an indefinite prolongation of armed conflict (e.g. Israeli-Palestinian). It may
further entail a duty to withdraw, i.e. a “completion strategy” for occupation.'®*

into force 1 July 2002) UN Doc. A/CONF.183/9 as corrected by the procés-verbaux of 10 November 1998
and 12 July 1999 in PCNICC/1999/INF/3 (Rome Statute).

%8 See Larry May, “Proportionality and the Fog of War” (2013) 24 European Journal of International
Law 315.

> May, “Proportionality and the Fog of War” (n. 98) 234.

19° May, “Proportionality and the Fog of War” (n. 98) 323.

191 May, “Proportionality and the Fog of War” (n. 98) 324. He postulates two principles, a domestic one,
geared towards parties to a conflict, and an international variation (“Whatever is required by the application
of other jus post bellum principles must not impose more harm on the peoples of the world than is alleviated
by the application of these principles”) at 325.

192 May, “Proportionality and the Fog of War” (n.98) 324.

193 May, “Proportionality and the Fog of War” (n.98) 318.

194 Currently, the end of occupation is determined on a case-by-case basis and driven by functional con-
siderations, i.e. effective control, consent or transfer of authority. See Eyal Benvenisti, The International Law
of Occupation (Oxford University Press 2012) 56. For a discussion of “exit” from occupation, see Gregory
H. Fox, “Exit and Military Occupation” in Richard Caplan (ed.), Exit Strategies and Statebuilding (Oxford
University Press 2012) 197-223. On the problems relating to the determination of the start and end of occu-
pation, see Tristan Ferraro, “Determining the Beginning and End of an Occupation Under International
Humanitarian Law” (2012) 94 International Review of the Red Cross 133.
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Re-assessing occupation

Jus post bellum may further serve as a parameter to judge and assess occupation. State
practice over the past decades has shown that the existing jus in bello is ill-suited to
address challenges arising from dynamic processes of transformation.'®® The law of
occupation, as provided under jus in bello, is generally directed at the maintenance
of the status quo.'*® It provides a framework to maintain law and order and to protect
the sovereignty of the ousted power. But it is “conservationist” in focus. It does not
provide an elaborate governing framework to facilitate transitions beyond the status
quo ante. This became evident, inter alia, in the reconstruction of Germany and Japan
after 1945'°7 and the exercise of public authority by the allied Powers in Iraq,'*® which
departed from classical occupation models.

Jus post bellum may have three novel functions in relation to occupation. First, it may
remedy certain deficits in the existing architecture. It might provide a legal framework
to deal with post-conflict presences that do not fit easily into current conceptions of
occupation, such as transitions to democratic rule.'® This claim has been made spe-
cifically in relation to cases of “transformative occupation.”**® Jus post bellum has two
comparative advantages. It would remove certain types of post-conflict presences from
the stigma of “occupation,” and it facilitates the exercise of civil administration and
statebuilding in transitions from conflict to peace.

19 See generally Roberts, “Transformative Military Occupation” (n. 46); Gregory Fox, Humanitarian
Occupation (Cambridge University Press 2008); Steven R. Ratner, “Foreign Occupation and International
Territorial Administration: The Challenges of Convergence” (2005) 16 European Journal of International
Law 695.

196 The need to respect the status quo is reflected in Art. 43 of the 1907 Hague Regulations. It states: “The
authority of the legitimate power having in fact passed into the hands of the occupant, the latter shall take all
the measures in his power to restore, and ensure, as far as possible, public order and safety, while respecting,
unless absolutely prevented, the laws in force in the country” Article 64 of the Fourth Geneva Convention
appears to provide some more flexibility to change existing domestic laws. It states: “The penal laws of the
occupied territory shall remain in force, with the exception that they may be repealed or suspended by the
Occupying Power in cases where they constitute a threat to its security or an obstacle to the application of
the present Convention [...] The Occupying Power may, however, subject the population of the occupied
territory to provisions which are essential to enable the Occupying Power to fulfill its obligations under the
present Convention, to maintain the orderly government of the territory, and to ensure the security of the
Occupying Power, of the members and property of the occupying forces or administration, and likewise
of the establishments and lines of communication used by them.” For a discussion, see Yoram Dinstein,
The International Law of Belligerent Occupation (Cambridge University Press 2009) 110-12; Marco Sassoli,
“Legislation and Maintenance of Public Order and Civil Life by Occupiers” (2005) 16 European Journal of
International Law 661, 670-71; Benvenisti, The International Law of Occupation (n. 104) 89-102.

197 See Nisuke Ando, Surrender, Occupation and Private Property in International Law (Oxford University
Press 1991); Robert Jennings, “Government in Commission” (1946) 23 British Yearbook of International
Law 112; Benvenisti, The International Law of Occupation (n. 104) 159-66.

198 See, inter alia, Roberts, “Transformative Military Occupation” (n. 46) 604-18; Gregory H. Fox, “The
Occupation of Iraq” (2005) 32 Georgetown Journal of International Law 195; Andrea Carcano, “End of the
Occupation in 2004? The Status of the Multinational Force in Iraq after the Transfer of Sovereignty to the
Interim Iraqi Government” (2006) 11 Journal of Conflict and Security Law 41.

199 Benvenisti argues that “the forced transition to democracy” in Iraq was arguably “the most radi-
cal departure from the conservationist principle” See Benvenisti, The International Law of Occupation (n.
104) 269.

119 See Roberts, “Transformative Military Occupation” (n. 46) 619 (“Underlying all consideration of
transformative occupation is the fact that it is not a temporary wartime occupation, liable to be ended
by the fortunes of war or a peace agreement. Rather, it typically arises affer a war—whether civil or inter-
national—and/or after a foreign military intervention; and it is likely to end in a different way, as stable
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Secondly, jus post bellum might in some instances serve as a benchmark and
constraint for occupation, i.e. an instrument to guide reconstruction and legislative
reform. The law of occupation is based on ideas of agency. It requires the occupant
to act as an agent for the ousted government and basic humanitarian concerns of the
inhabitants of the state.'*! It is neutral towards governing techniques, such as partici-
patory rule or deliberative techniques.''? Jus post bellum offers a different perspective
which is increasingly important in processes of state transformation. It requires foreign
rulers or transitional governments to exercise public authority through a “democratic”
lens, i.e. principles of self-determination, consultative rule, and domestic empowerment
(“local ownership”).!** This perspective may serve as guidance in judging measures
taken under occupation.'**

The most controversial claim is that jus post bellum may provide a judgment over the
title to occupation.'*® The current jus in bello does not contemplate a distinction between
lawful and unlawful occupation. Following the principle of distinction between jus ad
bellum and jus in bello, and the neutrality of the laws of war, the law of occupation is
based on a factual test, i.e. the exercise of effective control over territory.''® There is no
distinct set of rules for lawful and unlawful occupations, nor a central decision-making
body. This status quo is based on the idea that even unjust or unlawful occupants must
abide by the constraints of the law of occupation.!'” This unified stance was adopted,
inter alia, in the context of the Iraqi occupation under Security Council Resolution
1483, which did not pass any value judgment on legality.'*®

The neutrality towards unjust occupations, i.e. belligerent occupation without or
against the consent of occupied people, is criticized from a moral point of view in the

government emerges in the territory itself. In such circumstances, the jus in bello is unlikely to be a perfect
fit. It might even be tempting to invoke an emerging or future jus post bellum as a better basis for handling
these situations”).

"1 See Benvenisti, The International Law of Occupation (n. 104) 76-86, 104-6.

"2 For a criticism of occupation practice in relation to Iraq, see Benvenisti, The International Law of
Occupation (n. 104) 272 (“If the right of the local population for self-determination is taken seriously, it
should mean that the reforms introduced by the occupant—as beneficial to the local population as they me
be—must involve the population. As a matter of substance, the content of the new policies must be compat-
ible with the people’s interests”).

113 See generally Annika S. Hansen, “From Intervention to Local Ownership: Rebuilding a Just and
Sustainable Rule of Law after Conflict” in Stahn and Kleftner, Jus Post Bellum: Towards a Law of Transition
from Conflict to Peace (n. 1) 135; Matthew Saul, “Local Ownership of Post-Conflict Reconstruction in
International Law: The Initiation of International Involvement” (2011) 16 Journal of Conflict and Security
Law 165.

% See Jean L. Cohen, “The Role of International Law in Post-Conflict Constitution-Making: Towards a
Jus Post Bellum for “Interim Occupations,” (2006/2007) 51 New York Law School Review 498, 531; Kristen
Boon, “Legislative Reform in Post-Conflict Zones: Jus Post Bellum and the Contemporary Occupants Law
Making Powers” (2005) 50 McGill Law Journal 285; Osterdahl and van Zadel, “What Will Jus Post Bellum
Mean” (n. 4) 200.

'3 For a discussion, see Jeff McMahan, “The Morality of Military Occupation” (2009) 31 Loyola of Los
Angeles International and Comparative Law Review 101.

¢ Currently, this is assessed on “functional grounds,” i.e. exercise of effective control. In DRC v. Uganda,
the IC] requited the exercise of actual authority. See IC], Armed Activities on the Territory of the Congo (DRC
v. Uganda), Judgment, 19 December 2005, para. 173.

7 See McMahan, “The Morality of Military Occupation” (n. 115) 122.

118 SC Res. 1483 was silent on the legality of the use of force.
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context of just war theory.'"® It is argued that “unlawful occupiers” owe the population
a duty to leave and compensate the occupied people,'*® and that infringements of the
modalities of occupation provide a moral title to resistance which should be recognized.

Jus post bellum may de lege ferenda help bring these moral considerations closer in
line with the law, e.g. by placing occupation in relation to entitlements under the law of
self-determination (i.e. right to resistance) and/or creating institutions for the surveil-
lance of the exercise of occupation, in addition to the Security Council.

Jus post bellum and positive duties

Similar considerations apply in relation to positive duties. Such obligations are occasionally
recognized under IHL. One famous example is the duty to investigate and prosecute
“grave breaches” under the Geneva Conventions.'** Other duties relate to occupation.
The Fourth Geneva Convention entails duties that go beyond negative obligations, i.e.
obligations to provide certain services or protections (care and education of children,
Article 51), medical and food supplies (Article 56), and relief schemes (Article 59). But
they are geared toward the maintenance of public order. There is no general duty of
continuing engagement or “reconstruction.” Such a duty is typically framed in terms of
a moral obligation.'?*?

Post-occupation obligations

Jus post bellum refines this vision. It might, inter alia, provide a framework to deal with
positive duties arising out of occupation.'** Technically, the obligation to ensure public
order and safety exists until the end of occupation. But the withdrawal of the occupant
might cause harm to the local population. The problem of post-occupation obligations
has become relevant in several contexts, i.e. Israeli disengagement from South Lebanon
or Gaza, and transformative occupations. Based on a ruling by the Israeli Supreme
Court'** and human rights duties of care in the context of transfer of territory,'** it has
been argued that undue consequences arising out of the exit from occupation should
be mitigated, in particular in cases where the occupant withdraws “from an area that
was held for many years and whose economy and society have become dependent on

1 See McMahan, “The Morality of Military Occupation” (n. 115) 113-21, distinguishing three sets of
regimes: “permissible action during a just occupation,” “permissible action during an unjust, and unjustified
occupation,” and “permissible action during an unjust but justified occupation””

120 McMahan, “The Morality of Military Occupation” (n. 115) 116.

121 Gee Art. 49 of the First Geneva Convention, Art. 50 of the Second Geneva Convention, Art. 129 of the
Third Geneva Convention, and Art. 146 of the Fourth Geneva Convention. For a discussion, see e.g. Claus
Kress, “Reflections on the Iudicare Limb of the Grave Breaches Regime” (2009) 7 Journal of International
Criminal Justice 789-809; Knut Dérmann and Robin Geif, “The Implementation of Grave Breaches into
Domestic Legal Orders” (2009) 7 Journal of International Criminal Justice 703.

122 See Chayes, “Chapter VII ¥: Is Jus Post Bellum Possible?” (n. 1) 294-5; May, After War Ends (n.
1) 151-5.

123 Eor a discussion see Yaél Ronen, ch. 22, this volume.

124 Tsraeli Supreme Court, HC] 9132/07, Jaber Al-Bassiouni Ahmed and others v. Prime Minister et al.,
27 January 2008 <http://elyon].court.gov.il/files_eng/07/320/091/n25/07091320.n25.pdf> (accessed 26 July
2013). For analysis, see Yuval Shany, “The Law Applicable to Non-Occupied Gaza: A Comment on Bassiouni
v. The Prime Minister of Israel” (2009) Israel Law Review 101.

123 That is, principles of state succession into human rights treaties.
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the occupant.”'*® Assumed duties range from an “orderly transfer of control” over basic
resources and infrastructure to measures building “the capacity of the indigenous com-
munity.”**” In current scholarship, these positive duties of care are framed under the
label of “post-occupation law.”'*® But given their context (“post”), unique nature, and
grounding in different sources of law (i.e. human rights, occupation, and principles of
solidarity), they may in fact fit better under the umbrella of jus post bellum, which
balances such competing rationales.'*

Environmental damage

Damage to the environment is a second field where jus post bellum considerations
might encourage fresh thinking."*® A general obligation to limit damage to the envi-
ronment in the post-conflict phase is inherent in proportionality considerations under
jus in bello. The IC] has made this clear in its Advisory Opinion on Nuclear Weapons.
It held that

States must take environmental considerations into account when assessing what is
necessary and proportionate in the pursuit of legitimate military objectives. Respect
for the environment is one of the elements that go to assessing whether an action is in
conformity with the principles of necessity and proportionality.'*!

The Court went on to state that there is “a general obligation to protect the natural environ-
ment against widespread, long-term and severe environmental damage” and a prohibition
of methods and means of warfare which are intended, or may be expected, to cause
such damage.'** A similar statement is reflected in Rule 44 of the ICRC Customary Law
Study.'* This provides an incentive to use environmentally smart weapons.

Jus post bellum sheds an additional perspective on the treatment of environmental
obligations. It provides greater attention to consequences arising out of the impact of

damage. This point has been made by just war theorist Douglas Lackey, who has pro-

posed adding “environmental restoration as a separate condition of jus post bellum***

Lackey claims that “participants in war have an affirmative obligation to restore the
environment damaged in their military operations.”'** He argues in favor of a legal

126 See Benvenisti, The International Law of Occupation (n. 104) 89. See also generally Benjamin Ruben,
“Disengagement from the Gaza Strip and Post-Occupation Duties” (2010) 42 Israel Law Review 528.

127 See Benvenisti, The International Law of Occupation (n. 104) 88.

See Benvenisti, The International Law of Occupation (n. 104) 89 (“post-occupation obligations”).
See Yaél Ronen, ch. 22, this volume.
See Cymie Payne, ch. 25, this volume.

31 See 1C], Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] IC] Reports 226,
para. 30.

%2 1CJ, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] IC] Reports 226,
para. 31.

13 Rule 44 states: “Methods and means of warfare must be employed with due regard to the protection
and preservation of the natural environment. In the conduct of military operations, all feasible precautions
must be taken to avoid, and in any event to minimize, incidental damage to the environment. Lack of scien-
tific certainty as to the effects on the environment of certain military operations does not absolve a party to
the conflict from taking such precautions.”

1% See Douglas Lackey, “Postwar Environmental Damage: A Study in Jus Post Bellum” in Larry May and
Zachary Hoskins, International Criminal Law and Philosophy (Cambridge University Press 2010) 141, 143.

13 Lackey, “Postwar Environmental Damage” 141.
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duty to clean up chemicals and “restore the environment to its pre-war condition”***
He justifies this separate treatment by the fact that damage to the environment is dis-
tinguishable from other forms of damage caused by war since it needs to be restored,
irrespective of whether victims bring suit.'*” He suggests a strict liability approach
(even in the absence of fault), since environmental damage consists of harm to nonhuman
organisms."*® Here again, jus post bellum may serve as a catalyst for development which
beyond the confines of R2P.

C. The “international assistance and capacity building” pillar

In the context of “international assistance and capacity building pillar;” the interplay
between R2P and jus post bellum takes yet another form. R2P may be said to define
a general behavioral norm, i.e. a communitarian duty to assist or become involved in
post-conflict peacebuilding. Jus post bellum provides a framework for the application
and review of such policies, based on normative standards (hard law, soft law, and
practice) and their evaluation and “judgment.” In some cases, a pattern of conduct may
be warranted or desirable under R2P, but sanctioned under jus post bellum. There are
several examples where the respective concepts may differ.

Consent

The first area is consent. Consent is of secondary importance in the context of R2P. R2P
opens a possibility for engagement of international actors in case of domestic failure,
i.e. inadequate response to atrocities."** It allows external actors to intervene without
consent, or on the basis of consent from an ineffective but internationally recognized
government. Following the “sovereignty as responsibility” logic, the domestic jurisdic-
tion is deemed to be obliged to accept international assistance and capacity-building.
This conception renders the R2P vulnerable to the criticisms of external imposition.'*
In many cases, assistance is not altruistic, but guided by specific interests.

Jus post bellum provides a different lens. It sheds light on the problems of consent
in post-conflict environments, and its manifestations.'*' Consent is often retained as
a formal criteria for international engagement.'** But it poses particular challenges
in post-conflict settings. Consent to international involvement is frequently based on
a fictional “social contract,” since traditional authority structures and forums for the
expression of popular have been disrupted.** The current rules in international law

Lackey, “Postwar Environmental Damage” 141.
Lackey, “Postwar Environmental Damage” 147.
Lackey, “Postwar Environmental Damage” 144.
There is lack of criteria for application of this threshold. For a critique, see this ch., Part IIL
For such a critique, see Chandler, “The Responsibility to Protect” (n. 7) 165.
141 See Stahn, “‘Jus In Bello, ‘Jus Ad Bellum’—*Jus Post Bellum’?” (n. 57) 938-9.
See e.g. Louise Doswald-Beck, “The Legal Validity of Military Intervention by Invitation of the
Government” (1985) 56 British Yearbook of International Law 189; David Wippman, “Military Intervention,
Regional Organization, and Host State Consent” (1996) 7 Duke Journal of Comparative and International
Law 209.
143 See Saul, “Local Ownership of Post-Conflict Reconstruction in International Law” (n. 113) 170.
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are rudimentary. They look at formal'** and functionalist considerations, i.e. effective
government.'*® Jus post bellum provides a forum to substantiate criteria under what
circumstances consent is “genuine, valid, and explicit,” in line with the principle of self-
determination.'*® Moreover, it provides means to test to what extent it is possible to
ground consent in non-traditional channels, i.e. local community structures.'*’

Division of responsibility

A second field where R2P and jus post bellum differ is the framing of responsibility.
R2P is focused on general ideas of solidarity and “shared responsibility.”**® It provides
authority for international engagement. Its reference to “International assistance and
capacity-building” implies that international actors might under certain conditions
exercise authority in a domestic setting, including governing and administrative
functions (e.g. policing, criminal justice, constitutional assistance etc). But R2P does
not spell out how this ought to be done. It provides at best that the long-term aim of
international actors in a post-conflict situation is “to do themselves out of a job,” as the
Commission of State Sovereignty and Intervention put it.'*’ It does not contain any
insights on balancing of conflicting obligations or “sequencing.”

Jus post bellum has a different focus. It may set guidelines and principles for power-
sharing, consultation, and devolving responsibility back to the local community, which
are essential for “local ownership” and sustainability on the long term.'*°

Accountability

A third example of potential divergence between R2P and jus post bellum is the area
accountability. R2P has a narrow accountability focus. The ICISS report linked protection
under R2P to situations of human harm suffered “as a result of internal war, insur-

gency, repression, or state failure”*>' The Outcome Document limited the concept to

instances of “genocide, war crimes, ethnic cleansing and crimes against humanity””**?

Its trigger is linked to core crimes. This focus frames the treatment of accountability
in a specific direction, i.e. in terms of transitional justice strategies and responses to

4% See e.g. Art. 34 of the Vienna Convention on the Law of Treaties.

1#5 1t is disputed to what extent consent by an “ineffective” government might be taken into account.
See generally Stefan Talmon, Recognition of Governments in International Law: With Particular Reference
to Governments in Exile (Oxford University Press 1998), Christopher J. Le Mon, “Unilateral Intervention
by Invitation in Civil Wars: The Effective Control Test Tested” (2003) 35 NYU Journal of International Law
and Politics 741.

146 For such a plea, see Saul, “Local Ownership of Post-Conflict Reconstruction in International Law”
(n. 113) 187, 206.

%7 For consideration of civil society claims, see Béatrice Pouligny, “Local Ownership” in Vincent Chetail
(ed.), Post-conflict peacebuilding: A Lexicon (Oxford University Press 2009) 174, 177.

8 On “shared responsibility,” see André Nollkaemper and Dov Jacobs, “Shared Responsibility in
International Law: A Conceptual Framework” (2013) 34 Michigan Journal of International Law 360.

4% See ICISS, Responsibility to Protect (n. 6) 5.31.

159 See Stahn, ““Jus In Bello, ‘Jus Ad Bellum’—Jus Post Bellum’?” (n. 57) 941.

%1 See ICISS, Responsibility to Protect (n. 6) xi.

%2 See Summit Outcome (n. 14) para. 138.
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atrocity crimes.'>® This tendency is reflected in subsequent follow-up reports by the
Secretary General.'**

Jus post bellum offers a wider focus. It provides a framework to address broader
accountability dilemmas, such as problems connected with the “functional immunities”
of international actors,'** limits in the exercise of administering powers,'*® the scope of
judicial review, and possibilities of individuals to challenge decisions of international
authorities."”” These issues do not necessarily coincide with interests in the pursuit of
atrocity crimes.

V. Conclusion

A systematic review of R2P and jus post bellum shows that they are separate paradigms.
They share similarities, relating to goals and legal status. But they differ in nature and
form.

R2P is grounded in the concept of solidarity.’>® It provides a reaction theme to
violations. In contains a primary norm, i.e. the duty of the territorial state to prevent
violations. This idea is grounded in pre-existing obligations.'*® But other components
of the concept, such as the idea of a shift of responsibility and corresponding means of
reaction, are grounded in conceptions that have traditionally formed part of secondary
law, i.e. norms addressing consequences of violence. R2P offers an instrument to manage
“shared responsibility”

%% For a critique, see Chandler, “The Responsibility to Protect” (n. 7) 185, arguing that R2P “under-
stands mass atrocities outside of a concern with economic and social relations, focusing merely on the
institutional structures which are held to shape the behavior of individuals”

%% See Report (n. 16) and Report (n. 79).

135 The primary theoretical justification for the grant of immunity from host state jurisdiction in UN
missions is “functional necessity.” For a critical analysis, see Réisin Burke, “Status of Forces Deployed on
UN Peacekeeping Operations: Jurisdictional Immunity” (2011) 16 Journal of Conflict and Security Law 63.

16 The more and the longer international actors exercise governing functions, the more will there be an
attempt to hold them accountable to domestic constituencies through domestic institutions. See Carsten
Stahn, The Law and Practice of International Territorial Administration (Cambridge University Press
2008) 762-3.

7 In its Decision no. AP 953/05 of 8 July 2006, the Constitutional Court of Bosnia and Herzegovina
ordered domestic authorities to secure an effective remedy in respect of removals from office by the Office
of the High Representative (OHR). The European Court of Human Rights (ECtHR) upheld the absolute
immunity of the OHR, by way of an extension of the contested Behrami jurisprudence to international
administration. It held that “the High Representative was exercising lawfully delegated Chapter VII powers
of the UNSC so that the impugned action was, in principle, ‘attributable’ to the UN within the meaning of
draft article 3 of the Draft Articles on the Responsibility of International Organizations. Contrary to what
the applicants suggested, a decision of the Constitutional Court of Bosnia and Herzegovina (or, indeed, any
authorities of the host State) attempting to establish a review mechanism in respect of the acts of the High
Representative cannot change the legal nature of those acts, unless the High Representative consents to such
changes (as he did in respect of legislation imposed by him)” See ECtHR, Beric and Others v. Bosnia and
Herzegovina, 16 October 2007, para. 28. This reasoning implies that decisions of the OHR cannot be chal-
lenged internationally or domestically.

1% See Laurence Boisson de Chazournes, “Responsibility to Protect: Reflecting Sovereignty?” in Riidiger
Wolfrum and Chie Kojima (eds), Solidarity: A Structural Principle of International Law (Springer 2009) 93,
103,109.

139 See Peters, “The Security Council’s Responsibility to Protect” (n. 41) 8.
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Jus post bellum has a different function. It is less focused on institutional coordination.
It is more directly geared at substantiating substantive norms and principles. It provides
a matrix for judgment of behavior and an instrument to solve disputes in law.

It is thus artificial and simplistic to equate jus post bellum and R2P. There is neither a
hierarchical relationship between the two concepts, nor a clear symmetry. Both concepts
have distinct centers of gravity. Their interrelationship depends on the respective pillar.
They represent partly reinforcing and partly contradicting principles. This diversity is
not a weakness, but is an asset. The main challenge for future practice is to accommo-
date this polycentricity by making them work successfully side-by-side as autonomous
concepts.
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I. Introduction

The concept of jus post bellum is increasingly gaining support in contemporary legal
scholarship, mainly based on the relatively optimistic perspective that jus post bellum

can play an important role in managing post-conflict situation.* Jus post bellum is
play p ging p p

described by some scholars as a new “discipline,”® or as “a new category of international

law currently under construction.”*
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Although the idea of a jus post bellum is relatively ancient, as will be explained in section
I, it resurfaced through the work of a new generation of just war theorists such as Brian
Orend,” and was subsequently taken up by international law scholars.® Since then, the
concept has gained increasing support.”

Despite enthusiasm about the concept of jus post bellum and the role it plays or may
play in international law, I remain skeptical about both the normative contents of jus post
bellum and the usefulness and appropriateness of the concept generally. Coupled with
this, one of the main problems of jus post bellum is its indeterminacy: there is to date
no agreement nor any uniform view on what jus post bellum is or should be. It remains
that however jus post bellum is framed, current attempts to conceptualize jus post bellum
as a legal notion either adds nothing or little to the existing legal framework governing
post-conflict reconstruction, or ties post-conflict reconstruction and the legal frame-
work thereof to just war elements. I do see, however, some value in a recently emerged
idea that consists of using jus post bellum as an interpretative framework governing the
rules applicable to post-conflict reconstruction, a rather minimalist perspective on jus
post bellum, but for that reason perhaps the most interesting jus post bellum theory.

In this chapter, I will argue that certain conceptions of jus post bellum pose a danger
to some very foundational principles of international law, and that, in yet other concep-
tions of jus post bellum, the usefulness, from an international legal perspective, of the
notion is relatively limited. The ideas underlying my argument are first that any attempt
to link post-conflict obligations and responsibilities with either jus ad bellum or jus
in bello rules, poses a certain risk of blurring the distinctiveness of both categories of
rules, and thus reintroduce, through the backdoor, “just war” elements in contemporary
international law. Secondly, currently, jus post bellum does not seem to add anything
new to existing obligations, roles and responsibilities of actors in post-conflict settings.
Indeed, the various mapping exercises, which consist of trying to establish the contents
of jus post bellum clearly show not only the disagreement on the substance of jus post
bellum, but in my view are symptomatic of the ambiguity and ineffectualness of the
entire concept. In essence, my first argument tackles the extra-legal argument which
often suggests that the responsibilities and authority in post-conflict reconstruction
processes should be altered in order to more effectively manage the aftermath of a con-
flict. My second argument addresses the allegation that the evolution in peacekeeping
and peace-building operations has resulted in a “legal void” since no adequate legal
framework would exist to manage such operations.

My arguments here focus only on the position of the concept of jus post bellum in
international law, although jus post bellum theories have emerged in ethics, political sci-
ence, and international relations as well, in particular in respect of the first category of
jus post bellum theories identified above. I will thus not center my arguments on these
moral and other extra-legal aspects of jus post bellum. At the same time, I should add
that it is precisely the involvement of moral and extra-legal normative propositions, in

® Brian Orend, “Jus Post Bellum” (2000) 31 Journal of Social Philosophy 117.

¢ Carsten Stahn, ““Jus ad bellum,” ‘jus in bello’ .. jus post bellum?—Rethinking the Conception of the Law
of Armed Conflict” (2007) 17 European Journal of International Law 921.

7 See, recently, Inger Osterdahl, “Just War, Just Peace and the ‘Jus post bellum’” (2012) 81 Nordic Journal
of International Law 282.
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particular by modern just war theorists, that have rendered the debate on the role and
place of jus post bellum in international law more difficult to grasp and analyze.

I will start by briefly depicting the context in which this debate needs to be situated,
namely the evolution in dealing with post-conflict situations, and the contemporary
conceptions of jus post bellum (section II). I will then challenge these contemporary
conceptions of jus post bellum (section III). First, I will argue that certain jus post bel-
lum theories link jus post bellum to the legality or “justness” of the use of force, which
in turn leads to an explicit or implicit reintroduction of just war theories in interna-
tional law (section III.A). The subsequent section will tackle the usefulness of jus post
bellum as an “objective” notion pertaining to the legal framework containing rules
and principles applicable to post-conflict peacebuilding (section II1.B). I will next turn to
the idea of jus post bellum as an interpretative framework governing the rules applicable
to post-conflict reconstruction (section III.B).

II. Normative Propositions of Contemporary
Jus Post Bellum Theories

It is not necessary here to repeat the evolutions which have led to the increased involve-
ment of international actors in post-conflict reconstruction.® Suffice it to say that the
increasing involvement of international actors in various forms of international
missions set up to supervise reconstruction or peacebuilding processes has raised
many questions in respect of the applicable legal framework and the rights and obligations
of states which have participated in a possible military intervention preceding the
reconstruction process.” These questions are partially the rationale behind the alleged
need for a jus post bellum.

First, because of the importance of the post-phase of a conflict, certain jus post bellum
theorists argue that there is a need to create or revisit the post-conflict responsibilities
for states and international organizations, whether they have participated in a preced-
ing military intervention or not.*® Secondly, the focus on the activities in post-conflict
scenarios has allegedly resulted in a “legal void” or “legal gap”*" in the transition from
war or conflict to peace, since the traditional conception of the law applicable in war
in opposition to the law applicable in peacetime is considered to no longer stand.'?

# See on this De Brabandere, “The Responsibility for Post-Conflict Reforms” (n.1).

° See e.g. Michael J. Kelly, Restoring and Maintaining Order in Complex Peace Operations. The Search
for a Legal Framework (Martinus Nijhoff Publishers 1999); T. H. Irmscher, “The Legal Framework for the
Activities of the United Nations Interim Administration Mission in Kosovo: The Charter, Human Rights,
and the Law of Occupation” (2001) 44 German Yearbook of International Law 353; A. F. Perez, “Legal
Frameworks for Economic Transition in Irag—Occupation under the Law of War vs. Global Governance
under the Law of Peace” (2004-05) 18 The Transnational Lawyer 53.

1 See e.g. Mark Evans, “Balancing Peace, Justice and Sovereignty in Jus Post Bellum: The Case of Just
Occupation’” (2008) 36 Millennium-Journal of International Studies 533, 541 (arguing that the “just side” of
the actors should take “full responsibility for their fair share of the material burdens of the conflict’s after-
math in constructing a just and stable peace”).

! Seee.g. Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 4) 182. See also Dieter Fleck,
ch. 3, this volume.

1> See e.g. Carsten Stahn, “Jus ad bellum, jus in bello’ ... ‘ jus post bellum?’—Rethinking the Conception
of the Law of Armed Conflict” (2007) 17 European Journal of International Law 921, 923-4.
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Scholars have thus drawn attention to the need to move toward a distinct discipline on
the law after conflict—jus post bellum—a systemic adaptation of the current division
between the “law of war” and the “law of peace” Although just post bellum (re)surfaced
first and principally in political philosophy'® and ethics,'* international legal scholars
have taken up the case for a renewed attention to and recognition of post bellum as legal
framework to manage post-conflict situations."

As noted, in contemporary research, just post bellum is used in several ways, both in
legal and extra-legal contexts.'® These different conceptions of jus post bellum, either in
legal scholarship or other, are also the reason why it is difficult to grasp the exact contours
of jus post bellum, let alone to use it as an (emerging) legal concept. However, on the
whole, modern analyses of jus post bellum can be grouped into two different clusters,
which largely coincide with the two implications of the evolution in peacebuilding and
reconstruction activities.

The first category of jus post bellum theories focus on the legal holder of obligations
in the post-conflict phase. Departing from well-established rules relating to the consent
of states, the rights and obligations of foreign occupying powers, and the authority of the
Security Council in respect of threats to international peace and security, the first type of
jus post bellum theories focuses on the “inherent” link between post-conflict obligations
and the use of force. They principally aim at a redistribution of the obligations of states
and international organizations toward the state or territory in which the reconstruc-
tion process takes place.'” States and international organizations which have actively
participated in the jus ad bellum stage of a conflict could thus be endowed with special
compulsory responsibilities in the post-conflict phase. In a sense, such arguments tie
rules relating to which actor should be involved in post-conflict reconstruction with
rules in respect of what is allowed in post-conflict reconstruction.'® This conception of
jus post bellum has essentially been witnessed in the work of just war theorists.

The second understanding of the notion sees jus post bellum as a legal framework
to address post-conflict peacebuilding and is then a normative rather than a systemic
notion, which encapsulates the laws or rules applicable in the transitory phase from
conflict to peace. Jus post bellum is then considered as a “regulatory framework which
contains substantive legal rules governing transitions from conflict to peace, as well as
rules on the interplay of these substantive rules in case of conflict”'® That category of
legal rules would then be the third of three distinct and relatively independent frame-
works applicable to armed conflicts, together with jus ad bellum and jus in bello.*® Jus

* See e.g. Michael Walzer, Just and Unjust Wars (Basic Books 1977) 122-3.

* See e.g. Brian Orend, “Jus Post Bellum” (2000) 31 Journal of Social Philosophy 117; Brian Orend, “Jus
Post Bellum: The Perspective of a Just-War Theorist” (2007) 20 Leiden Journal of International Law 572.

!* See e.g. Carsten Stahn and Jann K. Kleffner (eds), Jus Post Bellum. Towards a Law of Transition from
Conflict to Peace (TMC Asser Press 2008).

1¢ See Stahn, “Mapping the Discipline(s)” (n. 3) 328; Mark Evans, ch. 2, this volume.

7 See e.g. Louis V. Iasiello, “Jus Post Bellum: The Moral Responsibilities of Victors in War” (2004) 57
Naval War College Review 33.

'® See e.g. Orend, “The Perspective of a Just-War Theorist” (n. 14).

19 Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 4) 178; see also Stahn, “Mapping the
Discipline(s)” (n. 3) 332.

2% See e.g. Kristen Boon, “Legislative Reform in Post-conflict Zones: Jus Post Bellum and the

e

Contemporary Occupant’s Law-Making Powers” (2005) 50 McGill Law Journal 285; Stahn, “Jus ad bellum,
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post bellum then needs to be seen as an objective set of rules, applicable irrespective of
the legality or illegality of the use of force, similar to the separation of jus ad bellum and
jus in bello.** Linked to this conception of jus post bellum, certain scholars have advo-
cated the need of a jus post bellum as an interpretative framework, the value of which
would then basically lie in the need to interpret uniformly the various norms, rules,
and practices applicable in post-conflict reconstruction.”” In other words, jus post bel-
lum may be viewed as a normative set of principles rather than substantive rules which
would give guidance in the application of the existing rules governing post-conflict
reconstruction.”® Such principles may for example include the principle of proportion-
ality,>* or the accountability of foreign actors.”® All in all, here again, the question
remains to what extent the proposed principles really are new principles applicable to
post-conflict situations, and secondly, whether or not it is useful to group these principles
under a “new” umbrella. Although I remain skeptical here again, this conception of jus
post bellum theoretically is the most viable.

Before the recent (re)emergence of jus post bellum, legal scholars, “just war”-theorists
and political philosophers such as Saint Augustine, Saint Isidore of Seville, Saint Thomas
Aquinas, Francisco de Vitoria, Francisco Suarez, Alberico Gentili, Hugo Grotius and
later on Immanuel Kant had included a “just” post-war arrangement in their concep-
tion of a “just war” as a necessary corollary of the just cause of the war.?® The idea that
current conceptions of jus post bellum have a foundation in the historical notion of jus
post bellum is however excessive.”” Grotius, for instance, in his discussion of “The Law
of War and Peace” in which both jus ad bellum and jus in bello issues were addressed,
added several legal rules pertaining to the period affer war, such as how to treat enemy
property.”® The rules set out by Grotius however all result from the just cause of the war,
which was, according to the author, the only valid source for the rules on the conduct
of war and for the rules after the war.?” It is therefore difficult to read in Grotius’s theo-
ries any specific or autonomous legal framework relating to the transition from “war”
to “peace,” distinct from the just cause of the war.*® In addition, the majority of the jus
post bellum “rules;” which are discussed by Grotius, are in essence applications of the

‘jus in bello’ ... ‘jus post bellum?” (n. 12); Jean L. Cohen, “The Role of International Law in Post Conflict

Constitution-Making: Toward a Jus post Bellum for ‘Interim Occupation’” (2007) 51 New York Law School
Law Review 497.

*! Boon, “Legislative Reform” (n. 20) 290-2.
See James Gallen, ch. 4, this volume.
23 See Christine Bell, ch. 10, this volume.
See James Gallen, ch. 4, this volume; Dieter Fleck, ch. 3, this volume.
See James Gallen ch. 4, this volume.
See for an overview Wilhelm Georg Grewe, The Epochs of International Law (De Gruyter 2000), in
particular PartI, ch. 7 (“Law Enforcement: The Idea and Reality of the Tust War’”) and Part I, ch. VII (“Law
Enforcement: The Genesis of the Classical Law of War”); see also Marc Cogen, The Comprehensive Guide to
International Law (Die Keure 2008), in particular ch. IT “The History of International Law.”

7 See generally for a critique of the alleged historical foundation of current jus post bellum theo-
ries: Lewkowics, “Jus post bellum” (n. 2).

% See e.g. ch. 13 “On Moderation in Making Captures in War” of Book III, Hugo Grotius, De jure belli ac
pacis libri tres (A. C. Campbell tr. 2001) 328.

% Grotius, De jure belli ac pacis libri tres (n. 28) ch. 1,s. 111, 7.

%% See also Lewkowics, “Jus post bellum” (n. 2) 14-18.
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general principles of international law, and do not therefore constitute any jus post
bellum lex specialis.>!

In the eighteenth century, Kant similarly argued that the rights of the victor were dif-
ferent according to whether the vanquished was either a “just,” or an “unjust” enemy.
Kant was one of the first to establish a three-tiered framework for war:

The Right of Nations in relation to the State of War may be divided into: 1. The Right
of going to War; 2. Right during War; and 3. Right after War, the object of which is to
constrain the nations mutually to pass from this state of war, and to found a common
Constitution establishing Perpetual Peace.*

The underlying reason for this theory was thus to further eternal peace, as a con-
tinuation of the right to resort to force, which was seen as lawful if aimed at establishing
this eternal peace.>® However, here again, the contents of the Recht nach dem Kriege, as
explained by Kant,’* does not differ substantially from the existing rules at that time, in
particular those relating to the conclusion of treaties.>

II1. Jus Post Bellum in International Law: A Critical Appraisal

I will start by illustrating how the defended link between the “pre” and the “post” stages
of a conflict leads to an unwarranted revival of a “just war”-type assessment of military
interventions (section III.A). I will then challenge the (need for a) “new” distinct legal
framework to address post-conflict reconstruction, or the transition from law to peace.
I will point out that there is no normative gap in the law of transition from war to peace,
since recent cases have shown that there already exists an adequate, flexible, and neutral
legal framework to address such situations. I will also there address the idea that jus
post bellum may operate as an “interpretative legal framework” (section III.B).

A. Jus post bellum and the responsibility for post-conflict reforms

The first type of jus post bellum theories essentially question the current rules relating to the
responsibility, title, and authority in post-conflict reconstruction. In this conception of jus
post bellum an “inherent” link is established between post-conflict obligations and the use
of force.*® States and international organizations which have actively participated in the jus
ad bellum stage of a conflict would then have responsibilities in the post-conflict phase.

A transposition of rights and obligations to intervening states, and establishing a
link between forcible intervention and post-conflict responsibilities, are problematic
for two reasons. First, the authority to engage in post-conflict reforms is clearly deline-
ated in international law, and the very reasons behind these rules are crucial for main-
taining state sovereignty and the independence of peacebuilding and post-conflict

1 Lewkowics, “Jus post bellum” (n. 2) 14-18.

*> Immanuel Kant, The Philosophy of Law: An Exposition of the Fundamental Principles of Jurisprudence
as the Science of Right (W. Hastie tr. 1887) 214.

** Kant, The Philosophy of Law (n. 33) 221 et seq.

** Kant, The Philosophy of Law (n. 33) 221-2, para. 58. 5 Lewkowics, “Jus post bellum” (n. 2) 23.

% See e.g. lasiello, “Jus Post Bellum: The Moral Responsibilities of Victors in War” (n. 17).
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reconstruction. Peacebuilding and post-conflict reconstruction indeed are concepts
that emerged independently from the legality of the use of armed force (section ITI.A.1).
Connecting a military intervention with post-conflict results is difficult to accept since
it amounts to reintroducing “just war” theories in contemporary international law
(section III.A.2).

1. Authority, title, legal responsibilities, and the independence
of post-conflict reconstruction

The question of which actor is responsible for the reconstruction of states or territories,
and the norm from which such legal authority and title originates is a matter regulated
by (general) international law and the UN Charter. State sovereignty, from which the
state derives the exclusive right to exercise competences on its territory, must in any
case be seen as the starting point of any debate on authority and title in post-conflict
situations. In contemporary international law, the authority to engage in comprehensive
post-conflict reforms is limited.

First, next to the consent of the host state, the only institution which can, since such
power has been delegated to it, “impose” on a foreign state or territory a comprehensive
peace-building or international administration mission with the aim of reconstruc-
tion, is the Security Council. This is legally speaking not really an “imposition” of a
peace-building mission, since it is founded on the sovereignty of states, which can be
described as the right to exercise, to the exclusion of any other state, the functions of
a state.’” As an exercise of the rights of a sovereign state, states can delegate certain
competences to other actors, either by consenting ad hoc to the deployment of a mis-
sion, or by granting the power to the United Nations Security Council to establish such
mission by being a party to the United Nations Charter.>® The authority of international
actors—foreign states and international organizations—to exercise intrusive functions
only results from a delegation of this competence by the Security Council, which has
been given the authority to do so by UN Member States.*” It is more than doubtful that
victory alone confers any entitlement or obligations in the post-conflict phase.*

Secondly, in the event of foreign occupation, the laws of armed conflict do not
convey any comprehensive responsibilities to the occupier-administrator other than
the mere “usufructuary”-type administration provided for by the laws of occupation.
The application of the laws of occupation is based on a factual situation, namely the
belligerent occupation of a territory by a foreign army. The rationale behind the regula-
tion of such a factual situation is that resort to force and the subsequent (belligerent)

" Cf. “Island of Palmas Case” (Netherlands v. U.S.), Arbitral Award, 4 April 1928, (1928) 22 AJIL 875.

* See Matthias Ruffert, “The Administration of Kosovo and East-Timor by the International
Community” (2001) 3 International and Comparative Law Quarterly 620-1; Nico Schrijver, “Commentary
on the Lecture ‘The Complex Role of the Legal Adviser When International Organisations Administer
Territory’ by R. Wilde” (2001) 95 ASIL Proceedings 259; Eric De Brabandere, Post-conflict Administrations in
International Law. International Territorial Administration, Transitional Authority and Foreign Occupation
in Theory and Practice (Martinus Nijhoff Publishers 2009) 15-34.

% See in general Danesh Sarooshi, The United Nations and the Development of Collective Security. The
Delegation by the UN Security Council of Its Chapter VII Powers (Oxford University Press 1999).

0 See also Chayes, “Chapter VI11/2: Is Jus Post Bellum Possible?” (n. 2).
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occupation of foreign territory cannot lead to the annexation of territory, neither
to extensive reforms, nor to the exercise of transformative powers by the occupying
forces. Both the Hague Regulations®' and the Fourth Geneva Convention*? adopt the
principle that occupation of territory does not result in the transfer of sovereignty. The
exercise by the occupied state of state competences is merely “suspended”** The legal
title to the administration of the “hostile” state is then, subject to several exceptions,
limited to maintaining the state’s internal structures as they are. Obviously, the laws of
occupation are an inadequate framework for peace-building exercises,** in particular
in view of the limited administrative powers. The laws applicable to foreign occupation
were clearly not designed for such activities, and are thus an insufficient and inadequate
source of authority to address the reconstruction of states after conflict. However, the
inadequacy of the laws of occupation to deal with comprehensive post-conflict recon-
struction mission because of their rigid focus on maintaining a status quo is precisely
the reason for their existence, namely to limit the occupier’s powers in a territory for
which the occupier has no title. For these particular reasons, the laws of occupation,
and especially the limited character of the occupiers’ authority, needs to be maintained.

Jus post bellum theories which transpose such a responsibility to other actors, such
as the intervening state(s), fall short for several reasons. First, notwithstanding the
possibility of having a moral obligation to engage in reconstruction after the armed con-
flict,*® the lex lata does not permit any transposition of post-conflict responsibilities to
an intervening state. The reasons for which states can resort to force are clearly established
in international law, and are independent of the post-conflict phase. Secondly, and
most importantly, jus post bellum theorists fail to explain convincingly why intervening
actors should*® bear a responsibility for the “post” phase, and what legal grounds exist
for such responsibilities, in particular in view of the fact that in some circumstances,
the use of force is justified for reasons such as self-defence. When a state has resorted
to the use of force in self-defence, it would indeed be illogical to impose on that state
certain obligations toward the state which has triggered the exercise of the right of
self-defence.*’

4! Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations con-
cerning the Laws and Customs of War on Land, The Hague (18 October 1907), (1907) 187 CTS 227 (here-
after referred to as “the Hague Regulations”). The rules concerning occupation are contained in Arts 42-56
of the Hague Regulations of 1907.

2 Convention (IV) relative to the Protection of Civilian Persons in Time of War, Geneva, 12 August
1949, 75 UNTS 287 (hereafter “Fourth Geneva Convention”), in particular Arts 27-34 and 47-78.

43 Also Robert Kolb, Ius in bello, le droit international des conflits armés (Helbing & Lichtenhahn
2003) 191and UK Ministry of Defence, The Manual of the Law of Armed Conflict (Oxford University Press
2004) no. 11.25.

4 See also Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 4) 182.

> See e.g. Outi Korhonen, “‘Post’ As Justification: International Law and Democracy-Building after
Iraq” (2003) 4 German Law Journal 709; see also Brian Orend, “Justice after War” (2002) 16 Ethics &
International Affairs 43.

6 Several authors indeed argue that “just” occupiers not only have the right to engage in comprehensive
post-war reforms, but that they have a (moral) obligation to do so. See e.g. Walzer, Just and Unjust Wars
(n. 13) 122-3; Orend, “Jus Post Bellum” (n. 14) 122-3.

47 See also Alex J. Bellamy, “The Responsibilities of Victory: Jus Post Bellum and the Just War” (2008) 34
Review of International Studies 619. The use of force in an exercise of the inherent right to self-defence can
only be aimed at exercising that right. One could, however, consider that the state which acts in self-defence
might go farther to take away the threat of the armed attack which had triggered the application of the right
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Secondly, post-conflict reconstruction has emerged as a relatively independent
institution over the past decades, and the “intervention” stage is very often irrelevant.
Post-conflict peacebuilding indeed is a phenomenon which emerged outside the for-
mal use of armed force, i.e. in situations other than after international armed conflict.
This evolution fits into a focus on the creation of democratic and stable institutions, as a
proactive and reactive instrument to maintain peace and security. It does not therefore
necessarily follow an (international) armed conflict, nor does it imply the intervention of a
third party. When comprehensive post-conflict missions are set up after the use of armed
force, not authorized by the Security Council, and which has no clear legal justifica-
tion, such as in Kosovo or Iraq, the authority to engage in post-conflict reconstruction
is based on the consent of the host state, the laws of occupation and/or on the Security
Council’s power in this respect. The drafters of relevant Security Council resolutions
are very careful in avoiding every possible interpretation of these post-conflict man-
dates as ex post facto validation of the unauthorized resort to force.*® The fact that such
missions are set up notwithstanding the legality or illegality of the use of armed force,
is a clear evidence of the “neutrality” of post-conflict peacebuilding toward the issue of
the use of force. Moreover, actors operating in the post-conflict situation are not nec-
essarily the same as those who resorted to the use of force.

It is furthermore interesting to note that the recent apparition of jus post bellum theo-
ries has coincided with the difficulty in legally justifying recent military interventions and
subsequent occupations and reconstruction processes*’ above all when dealing with
either “humanitarian” or “pro-democratic” interventions.*® In such cases, the “positive”
outcome of the reconstruction process is often used to legalize ex post facto a contro-
versial use of force. Such theories thus amount to reintroducing notions of “just” war
as a new but unwarranted exception to the prohibition of the use of force. Although
I have implicitly shown the dangers of linking jus post bellum with jus ad bellum rules,
it is necessary to briefly explain the connection between such jus post bellum theories
and just war theories.

2. Jus post bellum and “just wars”

Under current international law, the laws relating to armed force are separated into
the legality of the use of armed force (jus ad bellum), and the law applicable during an
armed conflict (jus in bello), including the laws relating to the occupation of territory
by a foreign presence. These two areas of international law are rightly unconnected,

to self-defence. Such a stretch of the right of self-defence can be acceptable under current international
law, provided that it remains limited to the function of self-defence. An excessive extension of the right of
self-defence is, however, dangerous in practice, since the causality between the armed attack and the cause
underlying the launch of that armed attach is often difficult to establish, or at least subject to controversies.

8 Corten, “Le jus post bellum” (n. 2) 61; see however Inger Osterdahl, “Preach What You Practice. The
Security Council and the Legalisation ex post facto of the Unilateral Use of Force” (2005) 74 Nordic Journal
of International Law 231.

** Corten, “Le jus post bellum” (n. 2) 39 et seq.

% See on the claim that “transformative occupations” should be accepted in “exceptional circumstances,”
such as genocide and ethnic cleansing, which besides warranting a military intervention would equally
“justify” subsequent post-conflict transformations: Hamada Zahawi, “Redefining the Law of Occupation in
the Wake of Operation Iraqi ‘Freedom’” (2007) 95 California Law Review 2295, 2335-37.
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in the sense that the violation by a state of its obligations under one system does not

by itself amount to a violation of the laws of the other. Similarly, the application of the

jus in bello does not depend on the (il)legality of the military intervention.’' Adding a

“third” branch to this dualist regulation of the use of armed force is not as such prob-

lematic, were it not that such theories imply that the outcome or result of an armed

conflict cannot be detached from the very reasons or legality of the resort to force.>
Orend notes for example that:

[T]he raw fact of victory does not of itself confer rights upon the victor, nor duties
upon the vanquished. Might does not equal right. It is only when the victorious regime
has fought a just war that we can meaningfully speak of rights and duties of victor and
vanquished at the conclusion of armed conflict.>

This intrinsic®* link with the justness of an armed conflict is the inherent flaw and one
of the most fundamental problems of this conception of jus post bellum. In times where
international law is moving from a jus ad bellum to a jus contra bellum,*® it seems even
more imprudent to assess the legality of an armed conflict in function of its effects, or to
grant certain post-conflict responsibilities and rights to states in function of the “just-
ness” of their cause. Moreover, in such case, jus post bellum is as a legal concept more
susceptible to manipulation and to being used as a legitimation, through law, of State
specific agendas, as is discussed by Roxana Vatanparast in chapter 8 of this volume.*

The only case in which a close link between jus ad bellum and jus in bello can be
defended, without resorting to the justification of the use of force in function of the
potential positive results of the intervention, is when the use of force has been authorized
by the Security Council on humanitarian or related grounds. In that limited case, how-
ever, the post-conflict activity should not necessarily be directly linked to the use of
force. As said earlier, practice has shown that the Security Council’s activity in this field
is independent from any enquiry on the legality of the use of force.

B. Jus post bellum as “law after conflict”: is jus post
bellum a useful new concept?

The preceding debate on the authority and title in post-conflict reconstruction is
difficult to completely detach from the contents of such responsibilities, namely the
legal delimitation of the rights and obligations of actors involved in post-conflict. The
recent re-focus on the obligations of foreign actors in such situations has equally led
to a proposition to group such rules and norms under the umbrella of jus post bellum.
This second more impartial category understands jus post bellum as a legal framework
applicable in the transition from war to peace.’” In essence, the idea is to group rules in

*1 See for a discussion Corten, “Le jus post bellum” (n. 2) 50-1.

See in particular Orend, “The Perspective of a Just-War Theorist” (n. 14).

>3 Orend, “Jus Post Bellum”(n. 14) 122.

** See e.g. Stahn arguing that “jus post bellum is to some extent inherent in the conception of jus ad bel-
Ium” (Stahn, “Mapping the Discipline(s)” (n. 3) 328).

*° See e.g. Corten, “Le jus post bellum” (n. 2).

*¢ See Roxana Vatanparast, ch. 8, this volume.

%7 See for such an approach, Stahn, “‘Jus ad bellum, ‘jus in bello’ ... jus post bellum?’” (n. 12); Osterdahl
and van Zadel, “What Will Jus Post Bellum Mean?” (n. 4) 177.
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the areas of human rights law, criminal law, and humanitarian law under the umbrella
of jus post bellum, in order to avoid an overly sectorial approach in post-conflict recon-
struction.®® This, it is argued, is necessary in order to “achieve a higher level of human
rights protection, accountability and good governance in the post-conflict phase than
it had in the period before the conflict.”*®

The advantage of such an approach to jus post bellum, in contrast to the previous
scheme, is that it is “decoupled from the historical understanding which associated fair-
ness with the idea of justice in favour of the party which had fought a just and lawful
war”®® It is moreover interesting to note that proponents of this understanding of jus
post bellum occasionally distance themselves from other extra-legal conceptions of the
notion, because of the problems associated to such conceptions identified above, at least
from an international law perspective.®* However, so far, as noted by one author, “there
exist few concrete suggestions as far as the actual provisions of the prospective jus post
bellum are concerned,”®> which makes it of course difficult to fully grasp the contents of
jus post bellum. I will thus not engage here in a detailed analysis of the contents of jus
post bellum, but rather focus on the question whether such an understanding of jus post
bellum really has some added value. I will however touch upon certain normative prop-
ositions to clarify that certain rules are already firmly embedded in international law.

The contents of that legal framework would include not only positive obligations
including those applicable to peace settlement agreements, but would also encompass rules
regulating the responsibilities and obligations of the actors involved in the post-conflict
phase. To complement these rules, suggestions are often made to add “new” rules to
post-conflict reconstruction (section II1.B.1). All in all, an assessment of the contents
of jus pos bellum reveals that the “legal void” in the law regulating the “transition” from
war to peace is overstated (section III.B.2). Finally, one of the possible avenues of the
“jus post bellum project” might be that it functions as an interpretative legal frame-
work, a less ambitious, but perhaps for that reason more feasible conception of jus post
bellum.

1. The substantive ‘contents” of jus post bellum

On the necessity to create a new set of rules and principles, authors’ opinions differ to
some extent, but they all concur on the fact that the differentiation between times of
war and times of peace is not only factually impossible to make, but also legally faulty.
Neither the “laws of peace” (ius pacis) nor the “laws of war” (ius in bello) would contain
principles or a framework suitable for managing the transition or post-conflict phase,®?
in particular when it comes down to the conclusion and contents of peace settlement
agreements.

w

8 QOsterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 4) 179.
° QOsterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 4) 179.
¢ Stahn, “‘Jus ad bellum, ‘jus in bello’ ... jus post bellum?’” (n. 12) 936.
! See Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 4) 181.
¢ Inger Osterdahl, “Just War, Just Peace and the ‘Jus post bellum’” (2012) 81 Nordic Journal of
International Law 282.
¢ Stahn, “Mapping the Discipline(s)” (n. 3) 322-23.
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On the fairness in peace settlements, often advocated as one of the fundamental prin-
ciples in the law of transition from war to peace,®* one can be rather brief, since elements
of fairness are already included in various international legal norms. Generally, peace
agreements are negotiated in function of the relevant rules of the Vienna Convention
on the Law of Treaties which in large parts is reflective of customary international law.*®
There is no need to depart from existing rules in relation to the legal capacity of those
persons which are entitled to negotiate or sign treaties on behalf of the population when
dealing with a transition from war to peace. More specifically, Part V, Section 2 of the
Vienna Convention contains principles on the invalidity of treaties, amongst which the
coercion of a State by the threat or use of force (Article 52). Recent peace treaties are no
longer a question of the victor imposing its conditions on the vanquished state. Rather,
there is a clear evolution toward settling peace agreements in an objective manner, with
due consideration of the equality of all parties and international peace and security.®®

Another evidence of the balance of the rights of both parties is the prohibition of
the acquisition of territory through the use of force, a principle which is equally firmly
embedded in international law. There is no need to add this standard to the list of “prin-
ciples” for a “just” termination of war.®” The territorial integrity of the vanquished state
cannot be altered by the victors. Arguably, the only entity capable of altering territorial
rights is the Security Council when acting to maintain international peace and security.*®
Similarly, the question of reparations for the damages caused by the conflict is already
dealt with in Article 3 of the Hague Regulations, which stipulates unambiguously that a
“belligerent party which violates the provisions of the said Regulations shall, if the case
demands, be liable to pay compensation. It shall be responsible for all acts committed
by persons forming part of its armed forces” The Draft Articles on the Responsibilities
of States for Internationally Wrongful Acts equally contain sufficient provisions in this
regard. One should also point to the existing norms which limit the effects of repara-
tions. Although in the past such post-war reparations had comprised drastic effects on
the lives of the population, Article 1, para. 2 of the International Covenant on Civil and
Political Rights provide that “[i]n no case may a people be deprived of its own means
of subsistence.”®® Such limits and principles in respect of peace settlements and agree-
ments are already firmly established in international law. The law of transition from
a state of war to a state of peace is thus in large parts covered by existing rules and
principles.

«c

* See e.g. Stahn, “‘Jus ad bellum, ‘jus in bello’ ... jus post bellum?’” (n. 12) 938-41; see also, generally,
Christine Bell, “Peace Settlements and International Law: From Lex Pacificatoria to Jus Post Bellum” in
Christian Henderson and Nigel White (eds), Research Handbook on International Conflict and Security
Law: Jus ad Bellum, Jus in Bello and Jus post Bellum (Edward Elgar Publishing 2012).

5 Anthony Aust, Modern Treaty Law and Practice (Cambridge University Press 2007) 12-13.

%6 See generally, Christine Bell, On the Law of Peace. Peace Agreements and the Lex Pacificatoria (Oxford
University Press 2008) 105 et seq. and Christine Bell, ch. 10, this volume. See also Stephen Neft, War and the
Law of Nations (Cambridge University Press 2007).

7 See, however, Stahn, “‘Jus ad bellum, ‘jus in bello’ ... jus post bellum?’” (n. 12) 938-41.

8 See for a discussion, Frederic L. Kirgis, “Security Council Governance of Postconflict Societies: A Plea
for Good Faith and Informed Decision Making” (2001) American Journal of International Law 579, 579 et
seq., and De Brabandere, Post-conflict Administrations in International Law (n. 38) 68-70.

* International Covenant on Civil and Political Rights (19 December 1966), 999 UNTS 17.
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Of course, one might note that the contents of peace agreements need to be prede-
termined as a matter of law, in addition to the existing principles on reparations. Such
additional settlements would cover issues such as transitional justice, i.e. how to deal
with past crimes.”® However, there is no “blueprint” for reconstruction processes. To
continue with the example of transitional justice, the most obvious but not exclusive
method is to rely on tribunals, which may be national, international, or “mixed” with
differing levels of international involvement. The overall objective of transitional justice
is of course accountability, but truth-finding, truth-telling, reparation and reconciliation
may also be part of the process. The instruments therefore vary widely from case to
case, according to the expectations in the territories. The accountability for past crimes,
although vital in the reconstruction process, cannot be part of a compulsory and previ-
ously established framework. Such issues are best addressed at the national rather than
international level, taking into account local culture and legal tradition.

Rules pertaining to the conduct of States or international organizations in the
post-conflict reconstruction phase, i.e. rules relating to the way in which the authority
and the mandate should be exercised are often considered as an indispensable part of
jus post bellum.”" Jus post bellum theorists are for instance almost unanimous on the
inclusion of human rights law,”> humanitarian law,”* the law of occupation,” and rules
on the accountability of international actors involved in post-conflict reconstruction.”®
However, human rights law,”® and the laws of armed conflict, including the laws of
occupation,”” already provide adequate legal restraints to the conduct of foreign actors
in such circumstances. Although the effective application of these rules might have
been ineffective, the existence and applicability of these legal frameworks generally is
beyond doubt.

«c

7% See e.g. Stahn, “‘Jus ad bellum; §us in bello’ ... jus post bellum?” (n. 12) 940; see also Cedric
Ryngaert and Lauren Gould, “International Criminal Justice and Jus Post Bellum: The Challenge of ICC
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71 See e.g. Boon, “Legislative Reform” (n. 20).
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a Jus Post Bellum” (2009) 31 Loyola of Los Angeles International and Comparative Law Review 57-84 and
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It has also been suggested that the existing rules discussed above should be com-
plemented by new rules.”® In any event, adding new substantive obligations faces the
usual difficulties of law-making absent a political will to engage in a treatification of
the new rules, or a practice that would coincide with the necessary opinio juris.”” In
other words, the question remains how such a “new regime” will transcend its lex
ferenda character to become lex lata. Some authors have suggested including, for exam-
ple, norms of national criminal law, national administrative law, national constitutional
law, and national military law,*® others have suggested adding “trusteeship” type obli-
gations to the conduct of post-conflict reconstruction.®* These and other suggestions
are not really what could be termed “new rules” of international law, or national law for
that matter. Rather, the proposed “new” rules are in fact existing rules of international
or national law, which are imported into the concept of jus post bellum. Despite claims
that jus post bellum is more than a grouping of existing international legal rules under
a new framework,*? propositions to include “new” norms are relatively indeterminate
and unconvincing. To that extent, again, jus post bellum’s normative novelty is relatively
limited, and the alleged “legal gap” in the law seems to be artificial and overstated.

2. The alleged “legal void” in post-conflict reconstruction

The alleged “legal void” seems rather to be, what Jean Salmon has described as a “lacune
de convenance,®® namely an artificially created lacuna in order to justify the discard
of certain rules and the suggestion of new rules. The problems encountered under
post-conflict reconstruction missions in respect of human rights or humanitarian law
for instance, are not a question of applicable law, but rather a question of accountabil-
ity and effective implementation of international law, and the need to improve this. In
other words, the identified “gaps” in the law are not the result of the absence of rules
regulating post-conflict reconstruction, but rather the failure effectively to implement
the existing rules. That is perhaps also why jus post bellum theorists mainly see the lack
of implementation of existing rules as the main problem in post-conflict reconstruction
and place an important focus on the effective implementation of jus post bellum rules.**
The alleged “legal void” cannot however be “filled” by adding new rules to post-conflict
reconstruction or by putting existing rules under the umbrella of jus post bellum.*
From this perspective, jus post bellum does not seem to add anything new to the legal
framework of post-conflict reconstruction efforts. Existing rules may certainly be grouped
under the concept of jus post bellum, and there is of course as such nothing wrong with
this. However, because these rules are already clearly established in international law,
the question is whether jus post bellum really can be more than a new umbrella term to

78 Qsterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 4) 182.
7% See also Christine Bell, ch. 10, this volume. 80 GSee also Christine Bell, ch. 10, this volume.
81 As inter alia suggested by Boon, “Legislative Reform” (n. 20).
See e.g. Boon, “Legislative Reform” (n. 20).
Jean Salmon, “Quelques observations sur les lacunes en droit international public” in Chaim Perelman
(ed.), Le probléme des lacunes en droit (Bruylant 1968) 326; see also Corten, “Le jus post bellum” (n. 2) 67.
8 See e.g. Stahn, “Jus ad bellum, ‘jus in bello’ ... jus post bellum?’” (n. 12) 942; Osterdahl and van Zadel,
“What Will Jus Post Bellum Mean?” (n. 4) 184.
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group existing rights and obligations. While the concept is thus not really new to the
extent that jus post bellum groups existing rules, it is rather the labeling of such obliga-
tions as jus post bellum which makes it a new concept in international law.

This is moreover implicit in certain conceptions of jus post bellum, where the usefulness
of the concept is seen to be lying not exclusively in the creation of a new legal frame-
work, but rather in bringing the existing rules and obligations to the forefront of legal
discussion and political decision-making. As noted by Osterdahl and van Zadel for
example, labeling the law applicable to post-conflict situations might help

put the post-conflict phase in the centre of the attention of the international community
as well as complete the available international law on armed conflict with a post-conflict
category which may make the idea of a legal framework for the post-conflict phase
more legitimate.®®

While some authors have considered this useful and necessary,*” and this might be
true for policy considerations, I doubt that it has some added value from a purely legal
perspective.

3. Jus post bellum as an interpretative framework

Linked to the previous discussion on the substantive “content” of jus post bellum, a related
and more recent theory of jus post bellum sees the main relevance and importance of the
concept in providing an interpretative framework for the conduct of post-conflict recon-
struction.®® In other words, jus post bellum is then viewed as a normative set of principles
rather than substantive rules which would give guidance in the application of the exist-
ing rules governing post-conflict reconstruction.®® This idea of jus post bellum is consid-
ered to be important because of the need to interpret uniformly the various norms, rules,
and practices applicable in post-conflict reconstruction.”® Under such an understanding
of jus post bellum, the alleged “legal void” becomes irrelevant, since the objective is not
to add new rules, but rather to use the existing legal system and where possible interpret
these rules in function of the identified overarching principles. It then functions to “solve”
the main problem of post-conflict reconstruction I have identified in the previous sec-
tion: to improve the effective implementation of international law applicable in such situ-
ations. To be clear at the outset, I remain skeptical of the need to group these principles
under a new notion, since they clearly are already of application in post-conflict situa-
tions. The question of the usefulness of jus post bellum thus again persists.

Roughly three principles are usually considered to part of this “interpretative legal
framework”: the principle of proportionality,”* the accountability of foreign actors,”?

86 (sterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 4) 185.

87 See for a discussion Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 4) 184-5.

8 See James Gallen, ch. 4, this volume. Gallen, however, focuses more on the rather jurisprudential
question of whether the principle of “integrity;’ as used by Ronald Dworkin, may function as one of the
main principles of jus post bellum as an interpretative framework. I will instead here try to identify possible
existing principles of international law which may be part of jus post bellum as an interpretative framework.

8% See Christine Bell, ch. 10, this volume. %% See James Gallen, ch. 4, this volume.

! See James Gallen, ch. 4, and Dieter Fleck, ch. 3, this volume.

2 See James Gallen, ch. 4, this volume.



138 The Concept of Jus Post Bellum in International Law

and the principle that post-conflict reconstruction efforts should be for the benefit of
the population (trusteeship®® or fiduciary type of authority or stewardship®* ). Although
I have referred to these principles above in the context of the substantive content of jus
post bellum the difference in their use here is the fact that the objective is not neces-
sarily to “create” new substantive rules applicable to post-conflict reconstruction or to
define the substantive rules applicable to such situations, but rather to use these prin-
ciples to interpret the existing legal norms applicable in post-conflict reconstruction.
They would then function as overarching principles which may guide foreign actors
involved in post-conflict reconstruction to interpret their mandate, either under the
laws of occupation or under Security Council resolutions, and the general obligations
they have under, for example, human rights law and the laws of armed conflict. It would
also serve to interpret the law applicable generally in post-conflict territories, such as
refugee law and human rights law.

The principle of proportionality is in fact already very much present in the jus ad
bellum and the jus in bello, as it is in general international law.”® It may, however, prove
useful in defining the actions foreign actors may take in implementing their mandate.
Proportionality also has the advantage of being an inherently flexible concept, capable
of being adapted to the specific needs of the territory and the population.

The principle that post-conflict reconstruction efforts should be for the benefit of
the population (trusteeship, judiciary authority, or stewardship) does not as such form
a general principle of international law as proportionality, but the notion is inherent in
the laws of occupation, and in case of action taken by the Security Council. The principle
that international actors administer the territory on behalf and for the benefit of
the population, and not for themselves is not a consequence of the direct application
of the concept of trust or the fiduciary character of the authority to any post-conflict
mission. When the laws of occupation apply, the notion of trust is included on the
“usufructuary” nature of the occupier’s authority.”® The existence of such an obligation
outside the formal application of the laws relating to foreign occupation can be derived
from the relevant Security Council Resolutions and the context in which these mis-
sions were set up. The objectives of such missions necessarily imply governance on
behalf of and for the benefit of the population. I would therefore argue that the princi-
ple of a fiduciary or trusteeship type of authority does not as such independently apply
to post-conflict reconstruction, but this principle may again serve to interpret mandates
given to foreign actors, or delineate action to be taken by these actors.

The principle of accountability again is already very much present in general inter-
national law and in the areas of law which are of specific relevance in post-conflict
settings. Emphasizing the need of accountability of foreign actors involved in
post-conflict reconstruction is as mentioned of paramount importance, and in fact is

3 See Boon, “Legislative Reform” (n. 20).

94 See James Gallen, ch. 4, this volume.

5 See Thomas M. Franck, “On Proportionality of Countermeasures in International Law” (2008) 102(4)
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International Countermeasures” 12 European Journal of International Law (2001) 890. Both authors discuss
the role played by the principles of proportionality in general international law.

6 A. Roberts “What is a Military Occupation?” (1984) 55 British Yearbook of International Law 291, 295.
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perhaps the main reason behind the problems encountered under post-conflict recon-
struction missions in respect of human rights or humanitarian law. As said, there is no
applicable law gap, but rather a need to ensure accountability and effective implemen-
tation of international law. The principle of accountability may thus once more serve to
guide foreign actors involved in post-conflict reconstruction, for instance, in terms of
setting up adequate mechanisms to challenge acts taken by these actors.

Without doubt, these “principles” vary substantially in nature and legal force.
Proportionality may without much hesitation be considered as a general principle of
international law; as reflected in Article 38 of the IC] Statute. Accountability on the other
hand is very different: it is as such not a principle of international law. It rather consti-
tutes an “objective” within a legal system. In other words, accountability is not a source
of rights and obligations; it is only because it has been incorporated in certain specific
rules, such as those on the responsibility of states and international organizations for
internationally wrongful acts, that certain normative dimensions of “accountability”
become binding. Finally, the last principle of “trusteeship” or “fiduciary authority” also
is very different in nature. It clearly does not constitute a general principle of law, but is
more an area-specific principle.”” It applies to situations of occupation, and implicitly
to Security Council mandated missions, but the relevance of the concept outside these
situations is almost inexistent.

Reference is very often made in this context to the concept of “principles” elaborated
by Ronald Dworkin.”® Although it is not the purpose here to engage in the theoretical
question on the concept of law as elaborated by Dworkin, essentially as “a general attack
on positivism,”® a couple of remarks in this respect need to be made. First, Dworkin
distinguishes between “principles” and “policies” which are respectively defined as “a
standard that is to be observed [...] because it is a requirement of justice or fairness
or some other dimension of morality” and as a “standard that sets out a goal to be
reached, generally an improvement in some economic, political, or social feature of the
community.”**® Proportionality, trusteeship, and accountability each fit one of the two
categories, but in light of their different nature, it is perhaps better to simply refer to
them as “standards.” Secondly, from a positivist perspective, one should keep in mind
that these three principles do not by definition constitute binding norms that should
be applied by judges or arbitrators. General principles of law and general principles
of international law indeed constitute sources of international obligations,'”* which
clearly is not the case for concepts such as “accountability” This again emphasizes the
need to refer to them as overarching “standards,” rather than principles to avoid any
ambiguity as to their legal force. Finally, in any event, these principles are not truly
“new” principles or standards of international law, nor are they newly applicable to
post-conflict situations. As said, proportionality, fiduciary authority, and accountabil-
ity are either directly or indirectly already part of the applicable norms in post-conflict

°7 See on this concept, Marina Lostal-Becerril, “The Role of Specific Discipline Principles in International
Law: A Parallel Analysis between Environmental and Cultural Heritage Law” (2013) 82(3) Nordic Journal
of International Law 391-415.
98 See James Gallen, ch. 4, this volume. % See James Gallen, ch. 4, this volume.
19° Ronald Dworkin, Taking Rights Seriously (Harvard University Press 1977) 22.
191 See Ian Brownlie, Principles of Public International Law (7th edn., Oxford University Press 2008) 16-19.
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settings. The question thus remains whether, even in such a minimalist conception of
jus post bellum, it really is useful to group existing principles in the new concept of jus
post bellum.

IV. Conclusion

The importance of post-conflict settlements and the need to move beyond the mere
maintenance of a status quo in case of potential threats to international stability, peace,
and security cannot be doubted. Such a shift lies at the basis of the expanding activity of
international organizations in post-conflict situations. However, the legal implications
of such evolution need to be curtailed. The neutral approach toward the post-conflict
reconstruction process, as distinct from the issues of both jus ad bellum and the jus
in bello needs to be maintained. I have explained that jus post bellum theories linking
post-conflict reconstruction to the legality of the intervention, or changing the rights
and obligations of actors in post-conflict reconstruction according the (il)legality of the
intervention are not only unacceptable, they also run contrary to current international
law and practice. Any attempt to transpose or impose legal obligations to intervening
states implicitly or explicitly aims at evaluating the legality of a military intervention in
function of the potential positive outcomes of the post bellum effects, thereby reintro-
ducing “just war” ideas in international law.

If one takes the notion of jus post bellum as a “law after conflict,” or to fill an alleged
“normative gap,” the added value of the notion seems rather limited. When jus post
bellum is used in this sense, the question really is whether the whole legal framework
of post-conflict reconstruction can or should be categorized as a distinct set of legal
rules and whether the use of such new terminology has some added value from a legal
perspective.'®® Moreover, in respect of the addition of new rules to the existing jus
post bellum obligations, i.e. the existing rules regulating the post-conflict phase which
would be grouped under a the jus post bellum framework, it seems that these “new”
rules are existing rules of international or national law which are imported into the
concept of jus post bellum.

The alleged “legal void” seems rather an artificially created lacuna. The identified
“gaps” in the law are not the result of the absence of rules regulating post-conflict
reconstruction, but rather the failure effectively to implement the existing rules. This is
however inherent to the limits of any legal system.'®* It is thus doubtful that the alleged
“legal void” can be “filled” by adding new rules to post-conflict reconstruction or by
putting existing rules under the umbrella of jus post bellum.

I have nevertheless recognized that the jus post bellum theory that sees the main
relevance and importance of the concept in providing an interpretative framework for
the conduct of post-conflict reconstruction has some value, although I have expressed
my skepticism on this theory as well. However, viewing jus post bellum as a normative

192 See also Gelijn Molier, “Rebuilding After Armed Conflict: Towards a Legal Framework of the
Responsibility to Rebuild or a Ius Post Bellum?” in Gelijn Molier and Eva C. Nieuwenhuys (eds), Peace,
Security and Development in an Era of Globalization. The Integrated Security Approach Viewed from a
Multidisciplinary Perspective (Republic of Letters Publishing/Martinus Nijhoff 2009) 317.
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set of principles, such as proportionality, fiduciary authority, and accountability, rather
than substantive rules, which would give guidance in the application of the existing
rules governing post-conflict reconstruction constitutes a rather minimalist approach
to jus post bellum, and is perhaps not what many proponents of such a theory had in
mind when designing the concept and its contents, but it is possibly the only prospect
for a viable and sound jus post bellum.
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Waging Peace

Ambiguities, Contradictions, and Problems
of a Jus Post Bellum Legal Framework

Roxana Vatanparast*

I. Introduction

In the early 1990s, Myres McDougal and Siegfried Weissner noted that “[d]esigns
for peace among nations have abounded throughout the course of history. The most
successful plans harnessed the self-interest of ruling elites in the communities of the
world”* Might jus post bellum, an emerging body of international norms which aims to
promote a sustainable peace in the post-conflict context, raise the same concern? This
is one of a series of questions and challenges raised in this chapter on a contemporary
jus post bellum legal framework.

This chapter will discuss the ambiguities, contradictions, and problems related to
formalizing jus post bellum principles in a body of international law, and will outline
some of the costs and limitations of a potential jus post bellum legal framework. One
such limitation is that modern conflicts pose a serious challenge to extant international
laws of war, and may also present significant challenges to jus post bellum as a body of
law. For example, while jus post bellum is thought to apply in the post-conflict phase,
the formal distinctions between war® and peace are increasingly blurring. This is fur-
ther complicated by the fact that the legal status of conflict or peace can be, and often is,
manipulated to avoid certain international legal obligations, or to obtain certain legal
immunities and privileges that would not be available otherwise. Determining the tem-
poral applicability of a jus post bellum legal framework is thus exceedingly difficult given
the convoluted and ambiguous nature of warfare and its entanglement with politics.

Jus post bellum as a legal framework is also characterized by a series of contra-
dictions and problems. One of those contradictions is that some of the general sug-
gested principles of jus post bellum are not compatible with jus post bellum’s aspiration

* Attorney, Bryan Cave, LLP; J.D., University of California, Hastings College of the Law. A prior draft
of this chapter was presented at a conference on jus post bellum organized by the Grotius Centre for
International Legal Studies in The Hague in May 2012. I am grateful to Gregory Harris, John D. Haskell,
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! Myres S. McDougal and Siegfried Wiessner, “Law and Peace in a Changing World” (1991-92) 22
Cumberland Law Review 681.

* For the sake of simplicity, I use the terms “war” and “conflict” interchangeably throughout this chapter
to refer to a wide range of conflicts, including those often referred to as the “use of force,” the various forms
of “armed conflict} “humanitarian intervention,” “belligerent occupation,” and other types of conflict or
warfare that might fall under more than one of these categories, or that might not necessarily fall under
any of them.
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of sustainable peace or even with one another. For example, as will be discussed,
“economic reconstruction” is proposed by several scholars as one of the potential
principles of a jus post bellum body of law. Contemporary post-conflict economic
reconstruction efforts, however, have largely failed at promoting development or
enduring peace, and in some cases, have set the stage for renewed conflict. This chapter
warns that inclusion of a general “economic reconstruction” principle, without limi-
tation or further specification, may result in a legitimation of problematic practices,
and may have consequences that contradict the foundational aspirations of jus post
bellum and certain humanitarian ideals, such as peace, human rights protection,
and self-determination. Farther, if one takes the approach of critical theorists, any
body of law created with the goal of attaining peace is characterized by a central ten-
sion, as often resorting to force may be regarded as necessary to maintain peace and
uphold the legal order.

The chapter is structured as follows. Part II will briefly introduce the concept and
suggested content of jus post bellum as a body of international law and discuss the
basic contours of how jus post bellum is currently understood and conceptualized by
some scholars. Part III will discuss some of the ambiguities surrounding the temporal
applicability of a potential jus post bellum legal framework. Part IV will outline several
potential contradictions and problems that may result if some of the proposed jus post
bellum principles are incorporated into a body of international law. The chapter will
conclude that although jus post bellum may be conceptually useful as a space for schol-
ars and practitioners to discuss the unique challenges presented in the post-conflict
transition phase, jus post bellum principles need not be formalized within a new body
of international law.

II. What Is Jus Post Bellum?

Jus post bellum has been a subject largely neglected in contemporary international law
until recently. The recent upturn in scholarship on this topic suggests that jus post bel-
lum is gaining traction among international lawyers, necessitating further analysis
and development. While the turn of international legal scholars’ attention to a poten-
tial new legal framework that applies to the post-conflict phase is relatively recent,
the concept is hardly new.’ Until the recent focus on the legal dimensions of this frame-
work, jus post bellum was considered a moral paradigm and the third part of just war
theory, with rules governing going to war (jus ad bellum) and conduct during hostili-
ties (jus in bello or international humanitarian law) being the first and second parts.*

* Eric De Brabandere, “The Responsibility for Post-Conflict Reforms: A Critical Assessment of Jus Post
Bellum as a Legal Concept” (2010) 43 Vanderbilt Journal of Transnational Law 119, 138 (referring to Saint
Augustine, Saint Isidore of Seville, Saint Thomas Aquinas, Francisco de Vitoria, Francisco Suarez, Alberico
Gentili, Hugo Grotius, and Immanuel Kants discussions on war termination and suggested theories and
principles of a post-war framework).

* Carsten Stahn, “Jus Post Bellum: Mapping the Discipline(s)” (2007-08) 23 American University
International Law Review 311, 313-14.
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The revival in international law of the old concept of jus post bellum appears to be hap-
pening partly because of the recent fascination with governing peacemaking through
law,> “the increase of interventions and the growing impact of international law on
post-conflict peace,’® as well as the recognition among some scholars that a gap in the
international legal framework governing the post-conflict phase exists, especially rela-
tive to the more developed frameworks of jus ad bellum and jus in bello.”

The nature and conceptualization of a contemporary jus post bellum is not something
that is yet clear, or something on which there is yet a consensus on among legal scholars.
Sustainable peace is considered a central aspiration of jus post bellum.® Jus post bellum has
been defined as “the set of norms applicable at the end of an armed conflict—whether
internal or international—with a view to establishing a sustainable peace”® Some schol-
ars advocate a holistic approach to the concept of jus post bellum “as a broad regulatory
framework which contains substantive legal rules governing transitions from conflict
to peace, as well as rules on the interplay of these substantive rules in case of conflict”*
For the purposes of this chapter, jus post bellum is defined as an emerging body of norms
that are being proposed to govern the transition(s) from conflict to a sustainable peace.

International lawyers are particularly interested in whether the concept should
be formalized in a body of international law as a way to deal with the challenges of
state building and transformation in the post-conflict phase.'* Given the importance
of the post-conflict transition phase in establishing a foundation for durable peace,
and the distinct legal issues that may arise in that context,'? jus post bellum is thought
to provide a legal framework that can address the underlying causes of conflict to pre-
vent relapse into hostilities. Although there are already existing international laws that
apply in the post-conflict phase, largely captured in the 1907 Hague Regulations and
the Fourth Geneva Convention of 1949, these laws are thought to be fragmented, nar-
row in scope, and outdated.'® It is thought that a legal jus post bellum framework can
consolidate the current piecemeal approaches to the post-conflict phase in interna-
tional human rights law, international criminal law, and international humanitarian
law, fill in any gaps, and define the way these various laws ought to interplay with each
other."* Moreover, some argue, the temporal scope of some of the existing laws, in terms
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of their application solely in times of war or in times of peace, is unsuitable for manag-
ing the period of transition that is not clearly in either a time of war or peace.'®

Since jus post bellum is concerned not only with the end of the conflict, but also
with the post-conflict transition to long-term stability, a broad-based approach to elimi-
nating the root causes of conflict and creating lasting peace is suggested. The proposed
principles for a legal jus post bellum framework are therefore much more involved and
broader than the jus ad bellum and jus in bello legal frameworks, and encompass different
areas of law, such as international humanitarian law, human rights law, and criminal
law, as well as national criminal law, administrative law, constitutional law, and military
law.® These principles include “restoration of order, restoration of sovereignty, eco-
nomic reconstruction, seeking a durable peace, extracting post-conflict reparations,
and punishment of rights violators.”'” The proposed principles of jus post bellum have
great power to influence the global order to the extent they inform and legitimate
processes of reconstructing states and economies in the delicate post-conflict phase.

III. Ambiguities Regarding the Temporal
Applicability of Jus Post Bellum

A. The blurry line between war and peace

While the origins of jus post bellum lie in classical just war theory, proponents of this
theory had a very different conception of conflict that does not translate to the chal-
lenges presented by modern warfare. Early public international lawyers such as Hugo
Grotius and Alberico Gentili would have viewed war as a conflict between formally
equal sovereigns. Modern wars do not fit neatly within this traditional notion of war-
fare, nor within the purview of traditional just war theory or even more contemporary
international laws of war frameworks.

Traditionally, war and peace were thought of as not only distinct in temporal scope,
but also had their own legal frameworks.'® In 1943, Georg Schwarzenberger noted
the limitations of the traditional system of international law “based on the distinction
between the law of peace and the law of war”*? In 1954, Philip Jessup suggested “[t]he
question may be posed whether it would not be useful to break away from the old
dichotomous approach, acknowledging in law as in fact that there is a third status inter-
mediate between peace and war’* Since then, the classical view, with its sharp distinc-
tion between war and peace, has been increasingly disfavored due to the occurrence of
conflicts that did not fit within this dichotomy.**

'* De Brabandere, “The Responsibility for Post-Conflict Reforms” (n. 3) 142.

16 See Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 5) 182-3.

7 Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 5) 180-1.

'8 Stahn, “‘Jus ad bellum,” ‘Jus in bello’ ... Jus post bellum’?” (n. 6) 923.

' Georg Schwarzenberger, “Jus Pacis Ac Belli?: Prolegomena to a Sociology of International Law” (1943)
37 American Journal of International Law 460.

2% Philip C. Jessup, “Should International Law Recognize an Intermediate Status between Peace and
War?” (1954) 48 American Journal of International Law 98, 100.

1 Stahn, “‘Jus ad bellum,” ‘Jus in bello’... Jus post bellum’?” (n. 6) 923.
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Jus post bellum is thought to apply during the “post-conflict” phase, but it is unclear
exactly when that would be. Scholars discussing jus post bellum acknowledge that the
boundaries between war and peace have been blurred,* and recognize that the tem-
poral scope of a modern jus post bellum framework is unclear given these blurry
boundaries.”> Understanding conflict and peace as a continuum rather than distinct
phases has been suggested, as it more accurately reflects the realities of conflict.**
However, certain discussions of jus post bellum, like more traditional discussions on
conflict and peace, assume a linear, chronological trajectory from conflict to peace that
oversimplifies the multidirectional and overdetermined trajectories of formal conflicts.*®
There is no standard definition of post-conflict for the purposes of jus post bellum, but
some refer to it as the period of transition from conflict to peace.*® Others define the
post-conflict phase in more detail as “a situation of negative peace, i.e. the absence of
hostilities/threats to the peace, and not a situation of positive peace which only com-
prises situations where peacebuilding efforts are in place.”*” These definitions presuppose
a simplicity that does not exist in reality.

David Kennedy says that if one takes the perspective of those in the military with
experience in a variety of conflict settings, they would say the term “post-conflict” is a mis-
nomer, and would stress “the continuities of the transition from war to peace [...].”*® Since
military activities, post-conflict law enforcement, humanitarian tasks, nation-building,
and peacemaking all occur in a “gray area between war and peace,” and often over-
lap considerably, there is no clear dividing line between when a war ends and when
post-conflict starts.”® As Slavoj Zizek observes,

We no longer have an opposition between war and humanitarian aid: the same inter-
vention can function at both levels simultaneously [...] Perhaps the ultimate image of
the ‘local population’ as homo sacer® is that of the American war plane flying above
Afghanistan: one can never be sure whether it will be dropping bombs or food parcels.®*

?? Stahn, “Jus Post Bellum: Mapping the Discipline(s)” (n. 4) 322.

** See e.g. Doug McCready, “Ending the War Right: Jus Post Bellum and the Just War Tradition” (2009) 8
Journal of Military Ethics 66, 75; Stahn, “Jus Post Bellum: Mapping the Discipline(s)” (n. 4) 322; Osterdahl
and van Zadel, “What Will Jus Post Bellum Mean?” (n. 5) 175-6; Stahn, “‘Jus ad bellum,” ‘Jus in bello’ ... Jus
post bellum’?” (n. 6) 923

24 (Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 5) 204.

** See e.g. Brian Orend, The Morality of War (Broadview Press 2006) 160 (“Conceptually, war has three
phases: beginning, middle and end. So if we want a complete just war theory—or comprehensive interna-
tional law—we simply must discuss justice during the termination phase of the war”) (emphasis in original).

%% See generally, Stahn, ““Jus ad bellum,” ‘Jus in bello’ ... Jus post bellum’?” (n. 6).

7 Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 5) 177.
*® David Kennedy, Of War and Law (Princeton University Press 2006) 113.
° Kennedy, Of War and Law (n. 28) 113-14.

% This term was used in ancient Roman law to describe individuals who could be killed by anyone with
impunity and whose deaths had no sacrificial value. The term has been used more frequently in contem-
porary political, legal, and sociological discourse since the publication of Giorgio Agamben’s book, Homo
Sacer: Sovereign Power and Bare Life (Stanford University Press 1998), especially in relation to contempo-
rary exercises of sovereign violence. Agamben took the model of the Nazi concentration camps to define
homo sacer as someone who has had their moral, civil, and social identity stripped away such that the
person is available to be disposed of in any way the sovereign sees fit, including killing the person without
facing legal procedure, judgment, or sanction.

3! Slavoj Zizek, “Are We in a War? Do We Have an Enemy?” London Review of Books 24 (23 May 2002) 3,
<http://www.lrb.co.uk/v24/n10/slavoj-zizek/are-we-in-a-war-do-we-have-an-enemy> (accessed 19 May

N

N


http://www.lrb.co.uk/v24/n10/slavoj-zizek/are-we-in-a-war-do-we-have-an-enemy

Roxana Vatanparast 147

Another difficulty is that often the end of combat does not necessarily coincide with
the end of war and vice-versa. For example, the wars in Iraq and Afghanistan contin-
ued long after the actual combat operations had ended.’* Whereas in the past the sign-
ing of a peace treaty or a victor’s formal declaration of the end of a war was considered
the discernable end point of the conflict, modern conflicts no longer follow this path.
There are many contemporary instances of peace treaties being entered into only to be
followed by a relapse into conflict. In fact, the period after a peace agreement has been
signed can be the most violent period of a conflict, as was seen in South Africa, for exam-
ple.>* Additionally, in the case of civil wars and “ethnic conflicts,” there may be a multi-
plicity of embedded conflicts which may “exhibit properties of several escalation and
de-escalation stages simultaneously.”** Given the coexistence of peace processes and
violence, some argue that there is overlap as to the application of jus post bellum and jus
in bello principles.®® Adopting a less simplistic conflict transformation model in discus-
sions on jus post bellum, rather than a traditional escalation and de-escalation model of
conflict, may more accurately represent the multidirectional nature of most conflicts.**
Because of the unique complexities and challenges each conflict presents, and the
unpredictable nature of conflict, some scholars advocate a case-by-case approach to
determining when jus post bellum ought to apply, but insinuate that there are factual,
objective, or procedural methods of determining this.>” The notion that the temporal
applicability of a jus post bellum framework should vary on a case-by-case basis is a sali-
ent one given the unique nature of each conflict. However, there are several challenges
to the idea that procedural or objective means can be used to determine when the
post-conflict period begins. These challenges include situations of overlapping hostili-
ties and transitions to peace as well as situations involving disagreements as to whether
a peace process even exists. Christine Bell argues that in the case of “ethnic conflicts,”
there are often “micro-conflicts” as to the existence of a peace process, who started it,
who owns it, and what can be classified as a peace agreement,’® illustrating the subjectivity

2013). Zizek highlights the total power of a militarily superior group to legitimate actions in the absence of
some compelling law, institution, and/or moral imperative and how this relates to the blurring of the state of
war, or “state of emergency, with a continuing state of normality to justify extreme measures such as torture
and the limitation of civil and democratic rights.

2 McCready, “Ending the War Right” (n. 23) 67.

** Veronique Dudouet, Transitions from Violence to Peace: Revisiting Analysis and Intervention in Conflict
Transformation (Berghof Research Center for Constructive Conflict Management 2006) 12 <http://
www.berghof-conflictresearch.org/documents/publications/br15e.pdf> (accessed 25 July 2013).

** Dudouet, Transitions from Violence to Peace (n. 33).

% McCready, “Ending the War Right” (n. 23) 67.

3¢ See Dudouet, Transitions from Violence to Peace (n. 33) 20-2.

%7 See e.g. Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 5) 179 (“an accurate descrip-
tion of the duration of a post-conflict period, from its beginning to its end, may need to be determined on a
case-by-case basis. In order to help to determine this, whilst keeping in mind that the legal discipline needs
something specific to signify the end of a post-conflict phase, one may think of introducing a specific result
that can be achieved in each post-conflict phase, which signifies the end of the post-conflict phase. One may
also think of introducing a more procedural way of thinking, whereby the existence of certain mechanisms
in the country in which the rules of jus post bellum apply, signifies the end of the post-conflict phase”);
Stahn, “Jus Post Bellum: Mapping the Discipline(s)” (n. 4) 334 (“The question of when a period can accu-
rately be described as being “after” hostilities may need to be determined on a case-by-case basis. Jus post
bellum might, for instance, apply after a factual end of hostilities or after a Security Council Resolution”).

%% Christine Bell, Peace Agreements and Human Rights (Oxford University Press 2000) 15-19.
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of these determinations. Attitudes toward peace processes and peace agreements are
shaped by perceptions on what the conflict is about®® —something that is neither
simple to determine, nor easily agreed upon by different parties to a conflict and
members of the public. There can even be overlapping peace processes and initiatives
taking place at the same time.*® Thus, the answers to the questions of when a conflict
ends, and when the transition to peace begins, will often vary depending on whom one
asks. In light of this, and the multiplicity of actors that are involved in conflict transfor-
mations and who influence their outcomes, the application of “procedural” or “objec-
tive” standards to determine when a conflict ends for the purposes of jus post bellum
seems overly simplistic.

Moreover, the challenges raised by conflicts that pause temporarily only to relapse
into conflict seem to suggest that a legal jus post bellum might suit some conflicts better
than others. One of the most prominent contemporary examples of this is the ongoing
Israeli-Palestinian conflict. Although the Israeli-Palestinian conflict is considerably
unique in many ways, as it derives from a particular historical, cultural, social, and
geographical context, it illustrates the complexity of conflict in one of its diverse mani-
festations. One of the reasons this conflict is important to note in discussions of jus post
bellum is because of its pattern of military strikes, cease-fires, peace treaties, occupation,
and relapse into conflict over a prolonged period of time.*' Even when there were cer-
tain objective indicators that the conflict might be over at certain points in time, such
as the initiation of peace processes and peace accords being entered into, the protracted
nature of the conflict, the failures of the peace processes, and the numerous relapses
into conflict have shown that these objective indicators turned out to be misleading.
For this reason, serious difficulties may arise if a legal jus post bellum framework is to
set forth certain “objective” or factual criteria for the temporal scope of its applicability.

Ideological, metaphorical, and rhetorical wars also pose a serious challenge to the
notion that objective criteria can help determine when a conflict is over or in a transitional
phase. The “war on terror” is an example of a conflict that is malleable, confusing, and
semantically, legally, and practically problematic.*” The term has been used to describe
a host of battles, occupations, and security and military operations being waged in dif-
ferent territories and against different groups and persons all at once. As the terrorist
threat is seen as multifaceted and ever-changing,** will the “war on terror” ever end?**
It is unclear how jus post bellum might address “permanent wars.”

While the blurry boundaries between war and peace are acknowledged by jus post
bellum scholars, some scholars claim that this provides more reason to recognize a

% Bell, Peace Agreements and Human Rights 16. % Bell, Peace Agreements and Human Rights 18.

41 See also Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 5) 176.

2 See e.g. Frédéric Mégret, “War? Legal Semantics and the Move to Violence” (2002) 13 European Journal
of International Law 361; Bruce Ackerman, “This is Not a War” (2004) 113 Yale Law Journal 1871.

4? See Matthew C. Waxman, “The Structure of Terrorism Threats and the Laws of War” (2010) 20 Duke
Journal of Comparative and International Law 429.

** See Glen Greenwald, “Washington gets explicit, its ‘war on terror’ is permanent” The Guardian (London,
17 May 2013) <http://www.guardian.co.uk/commentisfree/2013/may/17/endless-war-on-terror-obama>
(accessed 18 May 2013). See also, Glen Greenwald, “The ‘war on terror’—by design—can never end,
The Guardian (London, 4 January 2013) <http://www.guardian.co.uk/commentisfree/2013/jan/04/
war-on-terror-endless-johnson> (accessed 18 May 2013).
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third category in between war and peace,*® and in conjunction, that a jus post bellum
legal framework should exist for this third category to help clarify some of the ambigui-
ties. However, this third category might create more ambiguities than it resolves. In 1955,
Myres McDougal, discussing scholars’ recommendations at the time to recognize and
elaborate on a third status between war and peace “as a mode of eliminating confusion in
reference and irrationality in policy;” argued,

[D]ecisions about “war” and “peace” are perhaps even more complex than the con-
temporary literature yet explicitly recognizes and that a mode of analysis much more
comprehensive and flexible than either dichotomy or trichotomy may be required if
clarity and rationality are to be promoted. It is doubted whether a trichotomy which
makes simultaneous reference both to facts of the greatest variety and to the responses
which many different decision-makers make to these varying facts for many different
purposes can, any more than a dichotomy of similar reference, do much to dispel
ambiguity and irrationality.*

Given the blurred boundary between conflict and peace, it is unclear when the jus
post bellum phase ought to begin.*” Attempting to refer to objective criteria for deter-
mining when a conflict ends is highly problematic for the purposes of determining
the temporal applicability of jus post bellum, as often there are no objective criteria,
or the objective and factual criteria can be misleading. As Schwarzenberger argued
70 years ago,

In a system of international law which admits the limited use of force to its law of
peace, or in which there are more than two states of legal relationships [. . .] it is impos-
sible to find an objective criterion which distinguishes the status of war both from the
status of peace and from the status mixtus.**

As will be discussed in the next section, determining when a war ends has more to do
with strategy and politics than law and fact.*” One can see the limitations of a jus post
bellum legal framework that depends on strategic political determinations, especially
when those strategies are at odds with the goals of jus post bellum, or if the applicabil-
ity of the framework can be avoided or manipulated to achieve political aims due to the
“contingent and contested” legal status of war.*® While jus post bellum is a concept that
is currently being shaped and developed, further development of the concept does not
necessarily mean that it can overcome or adequately address the politics entangled with
conflict transformations and transitions.

* See e.g. Stahn, “‘Jus ad bellum,” ‘Jus in bello’... Jus post bellum’?” (n. 6); Osterdahl and van Zadel,
“What Will Jus Post Bellum Mean?” (n. 5).

46 Myres S. McDougal, “Peace and War: Factual Continuum With Multiple Legal Consequences” (1955)
49 American Journal of International Law 63.

47 McCready, “Ending the War Right” (n. 23) 75.

8 Schwarzenberger, “Jus Pacis Ac Belli?” (n. 19) 473.

* David Kennedy, “Lawfare and Warfare” in James Crawford and Martti Koskenniemi (eds), Cambridge
Companion to International Law (Cambridge University Press 2012) 166.

*® Nathaniel Berman, “Privileging Combat? Contemporary Conflict and the Legal Construction of War”
(2004) 43 Columbia Journal of Transnational Law 1, 14.
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B. Manipulation of the legal status of conflict

The issue of when a legal jus post bellum framework ought to apply is also complicated
by the fact that the status and construction of war and peace are often exploited to
meet strategic goals. Nathaniel Berman argues that “war is a legal construction that puts
only a legally limited set of actors and actions outside the reach of ‘normal’ law.”*" The
legal concepts of war and non-war can be easily manipulated, and often are, to fit stra-
tegic interests.’> Berman explains that despite efforts at setting forth objective criteria in
international law as to what constitutes conflict and when jus in bello laws apply, whether
there is a legally cognizable war necessarily depends on normative decisions “informed
by strong statist and governmentalist biases.”>®> One reason for this is that during war,
the “normal” laws of human rights and criminal law do not apply, as international law
provides certain privileges and immunities during conflict that would not exist in a state of
non-conflict. This has a wide range of legal implications, affecting rights and obligations in
private law, as well as human rights law, criminal law, and the laws of war.>*

The status of war, especially a metaphorical or rhetorical one like the “war on terror;’
can also serve as a justification for the use of force and long-term occupation or presence in
another country. For example, before the “war on terror;,” it was the “war against commu-
nism” and the “war on drugs” that the United States used to justify its military presence in
Colombia.*® After 11 September, the justification turned into the US government trying
to help the Colombian government in its unified war on narcotics and terrorism, even
though there were no reported links of the opposition forces to the terrorists it was
fighting in the “war on terror”—namely, Al-Qaeda and extremist Islamic groups.>® The
past decade has witnessed the use of the rhetoric of the “war on terror” to justify the use
of force, regime change, and the establishment of new military bases around the world,
to attribute the acts of non-state actors to particular states in order to justify the use of
force against those states, to curtail domestic human rights protection, and to modify
international law doctrine on forcible intervention.*”

Utilizing the legal status of war or peace to meet strategic or political interests is
hardly unique to modern warfare. For example, during the Second Sino-Japanese War,
or the Manchurian crisis, despite the military clashes, and Japan’s invasion and occupa-
tion of the Chinese province of Manchuria, both China and Japan refused to recognize
that a state of war existed to promote their political self-interests—Japan wanting to
maintain its good standing as a founding member of the League of Nations and sig-
natory to the Kellogg-Briand Pact, and China wanting to avoid disruption of its trade
relations with the United States.*® Since neither party acknowledged there was a war,
the law of war could not apply to the conflict.>

Berman, “Privileging Combat?” (n. 50) 1, 14. *? Berman, “Privileging Combat?” (n. 50) 8-9.
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In an analogous register, since jus post bellum is thought to apply in the “post-conflict”
transition phase, the status of “post-conflict” and transitional periods after conflict may
be highly contingent and subject to contestation and variation. Given the pliability of
the statuses of war, post-conflict, and peace, jus post bellum as a legal framework faces
the risk that it could be subject to the same limitations as other laws of war, if its appli-
cability is determined by international actors acting in their self-interest. It is unclear
how jus post bellum might address these problems, or whether it would even be capable
of doing so.

IV. Contradictions and Problems
A. Thelegal “lacuna” in the post-conflict phase: is it really a problem?

One of the justifications presented for a contemporary jus post bellum framework is that
such a framework might address the legal “gaps” in the post-conflict phase.®® Scholars
disagree as to the utility and enforceability of a legal jus post bellum framework and
whether some of the legal gaps identified in the post-conflict phase are truly problem-
atic. This section very briefly introduces a few different perspectives on these issues, but
is by no means intended to be comprehensive.

Some scholars discussing jus post bellum argue that there is no need for a new legal
framework, as existing rules are sufficient,’* or even that jus post bellum theories are
“detrimental to certain fundamental principles of international law and are not neces-
sarily constructive in the current debate on post-conflict legal frameworks because they
either amount to a challenge of the crucial neutral stance in the post-conflict phase or
simply bring together already existing obligations under a new name”*> Others argue
that it might be productive to maintain some concepts that might be addressed by jus
post bellum, such as “transformative occupation,” outside legality to maintain the formal
sovereign equality of states and reject “any one state’s legal entitlement to impose a single
model of political order.”**

In Brian Orend’s view; on the other hand, “[w]ar termination is a legal problem inas-
much as there is next to no positive law regulating the war-ending process which is
both substantive and explicit.”** He claims that the lack of positive law on war termina-
tion is a cause for concern because it allows the more powerful party to set the terms of
peace and claim potentially unlimited entitlements, and there are no “settled expecta-
tions of state behaviour during this very fragile time.”*® Orend’s view is that this places
no limits on state behavior and leads to ad hoc solutions to outbreak of conflict that
are inconsistent, creating uncertainty as to responsibilities and as to what extent an

% See e.g. Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 5); Stahn, “‘Jus ad bellum,’ ‘Jus
in bello’ ... Jus post bellum’?” (n. 6) 927-9.

1 See Osterdahl and van Zadel, “What Will Jus Post Bellum Mean?” (n. 5) 177; De Brabandere, “The
Responsibility for Post-Conflict Reforms” (n. 3) 134.

2 De Brabandere, “The Responsibility for Post-Conflict Reforms” (n. 3) 121-2.

% See Nehal Bhuta, “The Antinomies of Transformative Occupation” (2005) 16 European Journal of
International Law 721, 740.

¢ Orend, “Terminating Wars and Establishing Global Governance” (n. 13) 254.

% Orend, “Terminating Wars and Establishing Global Governance” (n. 13) 256.
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external party should be involved in local violent outbreaks.®® However, Orend fails
to take into account the possibility that positive law in the war termination context
might not necessarily solve the problems he is concerned with. Orend’s argument fails
to take into account that even when there is positive law outlining rights and obliga-
tions, there are still inconsistent outcomes, potentially limitless state behavior, and ad
hoc arrangements that do not meet the standards of justice and prudence.

The argument regarding the legal lacuna creates a slippery slope because even if there
were a legal jus post bellum framework, one would still be able to identify “gaps” and
problems not addressed by law. It is highly impractical and even undesirable to have
laws that cover every contingency and problem that might arise in the post-conflict
context. Where would one draw the line between an acceptable degree of gaps and an
unacceptable one? There is also the possibility that instead of simplifying the complicated
nature of the post-conflict transition phase, jus post bellum might further complicate it
by adding more laws, rules, and policies to an already regulated and fragmented terrain
surrounding warfare. There is no certainty that jus post bellum, however well-defined
and shaped, would bring about consistent results or outcomes compatible with human-
itarian impulses.

In more general discussions of laws of war and security, some scholars take a more
nuanced approach, by acknowledging the limits of law and the complexities of conflict,
and by examining the costs, risks, and tradeofts that accompany the entanglement of
law and war. David Kennedy, for example, argues,

When things go well, law can provide a framework for talking across cultures about the
justice and efficacy of wartime violence. More often, I am afraid, the modern partnership
of war and law leaves all parties feeling their cause is just and no one feeling respon-
sible for the deaths and suffering of war. Good legal arguments can make people lose
their moral compass and sense of responsibility for the violence of war.*”

The implication based on Kennedy’s argument is that the tradeoff that comes with hav-
ing rules or standards is that they can lead individuals and statesmen involved in conflict
to believe that their cause is just, whatever that cause may be, as long as support for it can
be found in the law, and it can be couched in legal terms and arguments. Having laws
or standards in place tends to make people rely on them as the default and not sense
personal responsibility for their actions and omissions, which is especially concerning
when compliance with the rules has problematic or morally reprehensible consequences.
Kennedy’s argument may also apply to the post-conflict transformation context due to
the overlapping conflict and peace processes that occur in the so-called “post-conflict”
phase, which may include violent combat while peace initiatives are taking shape.

In relation to collective security, Martti Koskenniemi states that the Realist critiques
of collective security suggest that “[w]hether peace exists is not dependent upon the
presence or absence of rules about collective reaction, but upon the application of

power by those states in a position to do so in the advancement of their interests.”®®
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In the Realist view, a jus post bellum body of law may have little influence on the exist-
ence of peace, since its existence is not determined by rules, but rather it is within the
power of states, and non-state parties, to determine based on their interests.

Ultimately, the utility of the concept of jus post bellum might depend on whom one
asks and which particular principle of jus post bellum is being considered. Some mili-
tary professionals might find more legal clarity in the post-conflict context useful but
not necessarily advocate for the creation of a new jus post bellum legal framework.®
States, coalitions of states, transitional councils, and/or non-state groups and multi-
lateral organizations that are involved in the post-conflict transition process, may find
that to the extent jus post bellum principles help them meet strategic goals, they are
useful, and to the extent they do not, they may be disregarded. International lawyers,
scholars, and policy-makers discussing the unique legal, policy, and theoretical issues
presented in the post-conflict transition phase may find the concept useful as a com-
mon frame of reference or common language. On the other hand, some scholars may
share Eric De Brabandere’s view that jus post bellum may merely bring already exist-
ing discussions and principles under a new name’® or may share Robert Cryer’s view
that the problems identified by scholars as reasons for the creation of a new legal jus
post bellum do not actually necessitate the formulation of a new body of law.”* National
courts and international tribunals deciding on questions of violations of international
law in the post-conflict transition phase may find it useful if jus post bellum is encap-
sulated in a formal body of law that provides a way to make judicial determinations in
light of conflicting international law norms. Ordinary people may find that the imple-
mentation of some jus post bellum principles may lead to policies and actions that do
more harm than good. Some examples pertaining to post-conflict reconstruction will
be explored in the next sections.

Overall, jus post bellum seems a concept of mixed utility. Some aspects of jus post bellum
may be more useful than others to different people at different times. Nevertheless, the
disagreements and debates on jus post bellum are valuable in themselves because they
shed light on some of the complexities of warfare and the evolving relationship between
law, war, and peace. In this regard, jus post bellum could be valuable as a conceptual
space for robust debate among scholars, practitioners, and policy-makers.

B. The link between economic reconstruction by
international actors and renewed conflict

There is much emphasis on the notion that economic reconstruction is an important
part of peacemaking and the jus post bellum framework.”” In the context of jus post

¢ Charles Garraway, “The Relevance of Jus Post Bellum: A Practitioner’s Perspective” in Carsten Stahn
and Jann K. Kleftner (eds), Jus Post Bellum: Towards a Law of Transition from Conflict to Peace (TMC Asser
Press 2008) 162.
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“The Responsibilities of Victory: Jus Post Bellum and the Just War” (2008) 34 Review of International
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bellum, it is thought that since peacemaking aims to remove the underlying causes of
violence and conflict, it may require “positive transformations of the domestic order of
a society; including “the institutional and socio-economic conditions of polities under
transition [...]”"?

However, contemporary post-conflict economic reconstruction efforts since the end
of the Cold War have largely failed in promoting economic development or a sustainable
peace.”* Post-conflict economic reconstruction practices in places like Kosovo, Timor
Leste, Afghanistan, Sierra Leone, Iraq, and other countries, have had a poor record
due to inadequate policy frameworks and aid practices.”® Often, these reconstruction
efforts and the conditions they created, were destabilizing and exacerbated social
tensions, setting the stage for renewed conflict. Roland Paris observes,

[I]nternational efforts to transform war-shattered states have, in a number of cases,
inadvertently exacerbated societal tensions or reproduced conditions that historically
fueled violence in these countries. The very strategy that peacebuilders have employed
to consolidate peace—political and economic liberalization—seems, paradoxically, to
have increased the likelihood of renewed violence in several of these states.”®

Another problem of modern post-conflict economic reconstruction is that it is heavily
dependent on the financial support of international financial institutions (IFIs), such
as the World Bank, the International Monetary Fund, and regional development banks.
The policy conditionalities and reforms that IFIs impose are in tension with the goal of
sustainable peace, and may even be a contributing factor to renewed conflict. In fact,
it is often overlooked that international institutions and actors, including the IFIs, can
be just as much of a threat to peace and security as local institutions and actors, as was
illustrated with the economic liberalization and restructuring projects that contributed
to conditions resulting in inflamed ethnic hatreds, republican nationalism, and politi-
cal destabilization in Yugoslavia.”” The market reforms the IFIs promote can aggravate
social conflicts, especially in ethnically divided societies.”® In addition to contributing
to renewed conflict, it has been noted that contemporary international reconstruction

Studies 601, 615 (“What might be labeled ‘new peacemaking’ goes beyond measures designed to help bel-
ligerents reach compromise and includes building political structures that respect human rights, permit
self-determination, punish wrongdoers and promote social, economic and legal reconstruction”); Liliana
Lyra Jubilut, “Toward a New Jus Post Bellum: The United Nations Peacebuilding Commission and the
Improvement of Post-Conflict Efforts and Accountability” (2011) 20 Minnesota Journal of International
Law 26, 57 (“a modern jus post bellum should encompass a broad notion of law and order, and help establish
two ideas that are essential for social order: the rule of law and physical and economic security”); Boon,
“Obligations of the New Occupier” (n. 12) 67 (“the establishment of a durable peace is widely perceived to
include [...] economic reconstruction”).

73 Stahn, ““Jus ad bellum,” ‘Jus in bello’ ... Jus post bellum’?” (n. 6) 936.

7* Chetail, “Introduction: Post-Conflict Peacebuilding” (n. 9) 7-8.

7> Graciana Del Castillo, “Economic Reconstruction of War-Torn Countries: The Role of the International
Financial Institutions” (2008) 38 Seton Hall Law Review 1265, 1267.

7¢ Roland Paris, At War’s End: Building Peace After Civil Conflicts (Cambridge University Press 2004) 6.

77" Anne Orford, “Locating the International: Military and Monetary Interventions After the Cold War”
(1997) 38 Harvard International Law Journal 443, 455-9.

78 Amy Chua, World on Fire: How Exporting Free Market Democracy Breeds Ethnic Hatred and Global
Instability (Doubleday 2003).
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efforts, which incorporate the neoliberal model of reconstruction with an emphasis
on strong privatization and free markets, have done little to promote development in
post-conflict territories, have had limited effects on poverty, and have even accelerated
wealth inequalities.”®

Contemporary post-conflict economic reconstruction efforts have largely been
ineffective in stimulating economic development in post-conflict societies, and, in
some cases, have inadvertently set the stage for future conflict. Scholars should be
prudent in suggesting that economic reconstruction be part of a jus post bellum legal
framework, without specifying who ought to be involved in the planning and imple-
mentation of such reconstruction or without specifying what kind of reconstruction is
being contemplated. Without limitations, a broad “economic reconstruction” principle
within a jus post bellum body of law may unintentionally mean a legitimation and con-
tinuation of past practices that have fueled violence and exacerbated tensions, which is
precisely one of the problems jus post bellum aims to eradicate. On the other hand, even
if alegal jus post bellum were to attempt to place legal limits on problematic reconstruc-
tion efforts that serve to primarily benefit the global elite and to provide contours for
post-conflict reconstruction in the interests of ordinary people, there is no certainty that
such a principle might influence or place significant limits on realpolitik or the broader
structural problems and ideologies that may bring about these deleterious outcomes.

C. Manipulation of jus post bellum to advance elite
interests and the exclusion of local populations

One of the proposed goals of jus post bellum is to “regulate guidelines for peace-making
in the interest of people and individuals affected by conflict”*® Yet in practice, jus post
bellum may do more to serve the interests of global elites than the individuals affected
by conflict, which raises issues relating to self-determination. Extensive international
involvement in post-conflict economic reconstruction efforts have raised concerns of
exclusion of local institutions and actors. Since the early 1990s, international agencies
have played an increasingly prominent role in post-conflict reconstruction programs.®'
Often, international reconstruction efforts end up excluding and alienating local popu-
lations. Notably, this was observed in post-2003 Iraq by many commentators, raising
questions as to whom the economic reconstruction programs there were benefiting.*?

7 See e.g. David Moore, “Levelling the Playing Fields and Embedding Illusions: ‘Post-Conflict’ Discourse
& Neo-Liberal ‘Development’ in War-Torn Africa” (2000) 27 Review of African Political Economy 11, 13;
Julien Barbara, “Rethinking Neo-liberal State Building: Building Post-conflict Development States” (2008)
18 Development in Practice 307-18; James Ahearne, “Neoliberal Economic Policies and Post-Conflict
Peace-Building: A Help or Hindrance to Durable Peace?” (2009) 2 University of Leeds POLIS Journal
2-3; Michael Pugh, “Normative Values and Economic Deficits in Postconflict Transformation” (2007)
62 International Journal 478, 486; Alcira Kreimer et al., The World Bank’s Experience with Post-Conflict
Reconstruction (World Bank Publications 1998) 34.

8 Stahn, “‘Jus ad bellum,” ‘Jus in bello’... Jus post bellum’?” (n. 6) 936.

81 Astri Suhrke, “Reconstruction as Modernisation, The ‘Post-Conflict’ Project in Afghanistan” (2007) 28
Third World Quarterly 1291, 1294.

8 See e.g. Wolfram Lacher, “Iraq: Exception to, or Epitome of Contemporary Post-Conflict
Reconstruction?” (2007) 14 International Peacekeeping 237, 244; Asli Bali, “Justice Under Occupation: Rule



156 Waging Peace

Even if elections are held, or a representative government is already in place in a
post-conflict state, the problem of extensive international involvement and the influence
of the IFIs means that local populations will ultimately have a limited say in their
country’s post-conflict economic and political policies due to the long-term depend-
encies that result from international involvement. To the extent its principles would
result in the advancement of the interests of IFIs and other international actors, and
the subordination and exclusion of local populations’ interests and participation in the
reconstruction process, jus post bellum raises concerns of neocolonialism.** If it is used
to legitimate these problematic practices, jus post bellum may become a continuation of
politics by other means. Like war, it may become a tool for powerful states and interna-
tional organizations to utilize to meet their strategic self-interests.

These criticisms mirror some of the criticisms in the humanitarian intervention
literature. For example, in relation to post-conflict reconstruction in the aftermath of
humanitarian intervention, Anne Orford argues that the post-conflict administration
and reconstruction of Bosnia-Herzegovina and East Timor illustrate how “the project
of post-conflict reconstruction mirrors the support of the international community for
colonialism in earlier periods”®* Orford argues that international administration and
reconstruction projects following humanitarian intervention give limited meaning to
the concept of self-determination and that, as a result,

[T]here appears to be little opportunity for those in whose name intervention is con-
ducted to participate fully in determining the conditions that will shape their lives.
The idea that the international community has a legitimate role as administrator of
post-conflict territories and manager of the reconstruction process has gained increas-
ing acceptance at the international level. These developments in international relations
flow from a new faith in the international community as a benign, even civilising,
administrator [. . .] Yet the role played by the international community in states subject
to international administration would appear to be at odds with the realisation of the
right of self-determination as one of the stated aims of humanitarian intervention.®’

Similarly, jus post bellum might face a risk of being developed and implemented in such
a way as to be at odds with the right of self-determination, and to be at odds with its
stated aspiration of “regulat[ing] guidelines for peace-making in the interest of people
and individuals affected by conflict”*® If that is the case, jus post bellum might evolve
into a new language or framework within which problematic practices continue and
are legitimated.

of Law and the Ethics of Nation-Building in Iraq” (2005) 30 Yale Journal of International Law 431, 443;
Naomi Klein, Shock Doctrine (Picador 2007); Barbara, “Rethinking Neo-liberal State Building” (n. 79) 311;
D. Harvey, The New Imperialism (Oxford University Press 2005) 215.
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a Just and Sustainable Rule of Law After Conflict” in Carsten Stahn and Jann K. Kleffner (eds), Jus Post
Bellum: Towards a Law of Transition from Conflict to Peace (TMC Asser Press 2008) 134; Cryer, “Law and
the Jus Post Bellum” (n. 71) 244.
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One possible antidote to the potential manipulation of jus post bellum is to ensure
the inclusion of civil society and individuals affected by conflict. Emphasis ought to be
placed on local populations, institutions, and governance, and not only on the interests of
democratic majorities and local elites, but also those of minorities and the marginalized,
in conflict transformation processes. Involving civil society is crucial to encouraging
peace.””

A shared peace, or a peace in which international actors, as well as civil society and
ordinary people have a stake in developing and sustaining, will outlast a peace that
only a few members of the global elite have an interest in maintaining. While inter-
national lawyers may wish to address problems like exclusion by including policies of
local ownership and participation in a new legal framework, law has its own limitations
and costs. For example, there is an inherent contradiction in attempting to address
the problem of exclusion in an international legal framework developed by scholars
and policy-makers—by doing so, are we not also unintentionally marginalizing local
post-conflict populations, depriving them of political engagement and the ability to
determine their political futures? While these criticisms may not be unique to jus post
bellum, the fragility of the post-conflict transition phase and the problematic history
of contemporary post-conflict reconstruction practices make it all the more important
to seriously consider the costs, risks, and biases that may inadvertently accompany the
creation of a jus post bellum legal framework.

D. The contradicting agendas of a legal jus post bellum

The foundational principles of jus post bellum contain contradicting agendas. Economic
reconstruction practices that focus on privatization and involve structural adjustment
pursuant to recommendations by the IFIs contradict other aspects of jus post bellum’s
normative principles, such as maintaining human rights norms and achieving sustaina-
ble peace. In light of the apparent contradictions between some of the principles of jus
post bellum, there may be a need for prioritizing some of the principles based on each
conflict’s specific circumstances. For example, Jens Iverson notes that a conflict based
primarily on human rights abuses may necessitate prioritizing human rights concerns
in the aftermath of such a conflict, and a resource conflict may require addressing
environmental law concerns in the post-conflict phase.®® Carsten Stahn notes that jus
post bellum may provide a means to manage conflicting international law norms in
post-conflict contexts, such as human rights and humanitarian law.*® Even if jus post
bellum can provide a way to manage conflicting norms, there would have to be trade-
offs in any given post-conflict situation. It is vital to consider who would decide what
those tradeoffs would be, at what cost those decisions would be made, and what effects
those decisions would have on ordinary people.

% Chetail, “Introduction: Post-Conflict Peacebuilding” (n. 9) 9-10.
8 Jens Iverson, ch. 5, this volume.
8 Stahn, “Jus Post Bellum: Mapping the Discipline(s)” (n. 4) 327.
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E. Waging peace—skepticism about a body of law
with the aim of lasting peace

While the title of this subsection of the book parallels Sigmund Freud’s “Civilization
and Its Discontents,” Freud’s view on war may provide insight on a legal jus post bellum’s
potential to achieve lasting peace, given the paradoxical use of war to achieve peace and
the violence underlying law. In a 1932 letter to Albert Einstein, Freud wrote,

Paradoxical as it may sound, it must be admitted that war might be a far from inap-
propriate means of establishing the eagerly desired reign of “everlasting” peace, since
it is in a position to create the large units within which a powerful central government
makes further wars impossible. Nevertheless it fails in this purpose, for the results of
conquest are as a rule short-lived: the newly created units fall apart once again, usually
owing to a lack of cohesion between the portions that have been united by violence.*

Freud points to one of the central paradoxes of efforts to achieve sustainable peace that
jus post bellum might inherit: the use of war to achieve peace. As Christine Bell notes,
“[a]t its starkest, war is often described by those who wage it as a process designed to
lead to peace”®* Freud also adds, “[w]e shall be making a false calculation if we disre-
gard the fact that law was originally brute violence and that even today it cannot do
without the support of violence”®*> Freud’s view on law’s dependence on brute force
and violence is similar to Jacques Derrida’s discussion of law’s entanglement with force
and violence and the necessity of resorting to force to enforce the legal order. Derrida
argues that law is founded on violence and depends upon force to maintain its integrity.”®
A body of law with the aim of lasting peace would therefore also require violence and
conflict to enforce it. If law relies upon violent enforcement to maintain the legal order,
then no body of law can claim a pacifist orientation.

Scholars advocating a new jus post bellum body of law should seriously consider
the implications of these arguments. After all, let us not forget the violence of peace-
keepers, and the numerous wars that are waged in the name of democracy, human
rights, and ultimately, justified and legitimated by the aim of achieving lasting peace.
The United Nations in numerous instances has ordained and sanctioned violence and
warfare in the name of its ostensibly noble ambitions of maintaining international
peace and security. More recently, and going one step further, the UN Security Council
backed the creation of an “intervention brigade,” mandating an offensive UN combat
force for the first time in the Democratic Republic of Congo in accordance with its
peacekeeping efforts.”* Similarly, a legal jus post bellum may legitimate or require vio-
lence in the name of attaining and maintaining enduring peace. If that is the case, then
alegal jus post bellum framework might make the aspiration of sustainable peace more,
rather than less, elusive.

°® Sigmund Freud, “Why War?” in The Standard Edition of the Complete Psychological Works of Sigmund
Freud, Volume XXII (1932-1936): New Introductory Lectures on Psycho-Analysis and Other Works (1933)
195-216.

1 Bell, Peace Agreements and Human Rights (n. 38) 16. 2 Freud, “Why War?” (n. 90).

** See generally Jacques Derrida, “Force of Law: The ‘Mystical Foundation of Authority’” (1989-90) 11
Cardozo Law Review 920.

°* UNSC Res. 2098 (28 March 2013) UN Doc. S/RES/2098.
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V. Conclusion

This chapter has argued that jus post bellum as a legal framework is characterized by a
number of ambiguities, contradictions, and problems that weaken arguments in favor
of formalizing jus post bellum principles within a body of international law. It has also
argued that the creation of a new international legal framework to address the problems
that arise in the post-conflict transition phase may not be necessary, and may in effect
have unintended consequences that are contrary to both the foundational aspirations
of jus post bellum and humanitarian ideals. These consequences include manipulation
of the temporal scope and applicability of the legal framework, which may render it a
continuation of politics by other means.

The recent focus on jus post bellum and proposals for a new international legal
framework for the post-conflict phase also raises concerns that rather than “regulate
guidelines for peace-making in the interest of people and individuals affected by
conflict®® jus post bellum may serve the self-interests of the international elite. As a
professional project, jus post bellum serves the interests of well-intentioned interna-
tional lawyers trying to come to grips with the grievous consequences of contemporary
conflicts. The problem is that this professional project utilizes the same mechanisms,
tools, and arguments of international law that have allowed for, if not facilitated, the
occurrence of these conflicts in the first place. This leaves little hope for the possibility
of a different, more peaceful future.

While jus post bellum may be advantageous for some international actors, the crea-
tion of a jus post bellum legal framework comes with risks, costs, and tradeoffs that
international law scholars advancing its formalization in a body of law ought to take
into account. There may be other ways to attain a sustainable peace that we may be
overlooking when we commit our professional and intellectual resources to the crea-
tion of a new legal framework for the post-conflict phase. The creation of a new jus post
bellum legal framework can divert our attention away from other areas that may have
more of an impact on enduring peace, such as regulation of the global supply of arms
and rules of state responsibility.”®

This chapter raises these criticisms and poses these questions to discuss some of the
issues that can arise when well-intentioned efforts might lead to unintended outcomes®”
and to invite further discussions on the topic. While the unique challenges presented
in the post-conflict transition phase present a good case for further development of and
engagement with the theoretical concept of jus post bellum, formalizing those principles
into a body of law may be premature and may ultimately have consequences that not
only contradict the aspirations of jus post bellum, but that are contrary to humanitarian
ideals.

%% Stahn, “‘Jus ad bellum,” ‘Jus in bello’... Jus post bellum’?” (n. 6) 936.

°¢ David Kennedy, Dark Sides of Virtue: Reassessing International Humanitarianism (Princeton University
Press 2004) 305.

7 See generally Kennedy, Dark Sides of Virtue (n. 96).
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Finally, while jus post bellum’s aim of lasting peace is a noble one, it is important to
remain sensitive to the fact that nothing can undo the devastation of war or bring back
lives that are lost in conflict. After all, we must remember that war is inherently desta-
bilizing, and its destabilizing effects have long-term ramifications. As the pacifist and
political activist A.J. Muste once wisely noted, “the problem after a war is with the vic-
tor. He thinks he has just proved that war and violence pay. Who will now teach him a
lesson?”?®

% Noam Chomsky, Pirates and Emperors, Old and New: International Terrorism in the Real World (South
End Press 2002) 144 (quoting A. J. Muste).
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The Compatibility of Justice for
Women with Jus Post Bellum Analysis

Fionnuala Ni Aoldin and Dina Francesca Haynes*

I. Introduction

Over the past quarter-century, many countries have experienced deeply divisive and
highly destructive conflicts, a number of which have then been subject to international
intervention and ensuing post-conflict reconstruction initiatives. Most of these inter-
national ventures have an in-country presence from the pre-negotiation phase through
to the post peace agreement phase, and often into a development phase, resulting in de
facto expansions of international administration in the period after conflict’s formal
conclusion.!

While societies rarely have the opportunity to revisit and remake their basic social,
political, and legal compacts, countries emerging from conflict provide multiple
opportunities for transformation on many different levels, opportunities uncommon
in stable and non-transitional societies. Such potentially transformative moments are
so infrequent that their occurrence helps explain our preoccupation with societies that
have been deeply and cyclically violent.? It also explains why some feminists view tran-
sitional opportunities as particularly important to groups that have been marginalized,
underrepresented, and discriminated against, even while others are more reserved,
wary of the vision of empire that submerges “international conflict feminism” into a
broader imperialist project in sites of post-conflict nation building, and caution against
over-optimism.”> Among the many risks for women, there is the ever-present danger that
the transformation from “conflicted” to “peaceful” risks being partial and exclusionary
with the transition process itself operating to cloak women’s ongoing repression and
inequality. Because of the transformative potential in this moment—for women in
particular and for gender relations more generally—and given the critical roles that
international interveners can play in these transformations, it is crucial to understand,

* Professor of Law University of Minnesota Law School and Transitional Justice Institute University of
Ulster and Professor of Law New England Law School. Professor Ni Aolain acknowledges the support of the
British Academy in enabling the completion of this research.

! Ralph Wilde, International Territorial Administration: How Trusteeship and the Civilizing Mission Never
Went Away (Oxford University Press 2008).

? “Conflict can provide women with opportunities to break out of stereotypes and stifling societal
patterns [...] If women seize these opportunities, transformation is possible. The challenge is to protect the
seeds of transformation sown during the upheaval and to use them to grow the transformation in the tran-
sitional period of reconstruction” UN Women, “Progress of the World’s Women (2011-2012): In Pursuit of
Justice” (Report, UN Women 2011) 81 (quoting Anu Pillay).

* Vasuki Nesiah, “Feminism as Counter-Terrorism: The Seduction of Power” in Margaret L. Satterthwaite
and Jayne C. Kirby (eds), Gender, National Security and Counter-Terrorism: Human Rights Perspectives
(Routeledge 2013) 133.
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support and reframe post-conflict reconstruction processes for women. If jus post bel-
lum constitutes, in part, an extension of the just war theory which looks to both “the
justness of the war and the justness of the way that war was fought,”* a key question for
feminist scholars is how and where do women fit in the antecedent and constituting
doctrines? If for some, jus post requires a peace that is an improvement on the situation
prior (to war), or creates some obligations for the parties to a conflict when a state is con-
quered or defeated, how might such obligations translate into practical effect for women?
Our initial response is skepticism that another normative framework can substantively
change the legal or political calculus for women, and fear that it may merely clutter the
legal landscape, with the overall outcome of less rather than more legal enforcement for
women. Our skepticism is also connected to unearthing the genealogy of the jus ad and
jus in traditions, with their consistent lack of attention to gender as a relevant category of
analysis or in disaggregating the modalities and costs of war to women.

This chapter will explore the utility of a jus post bellum conceptual framework in
tackling gender issues in post-conflict transitions. Part I confronts the question of
legitimacy—addressing the complexity of utilizing the post-conflict moment to advance
the interests of women. Part II addresses the relationship between post-conflict recon-
struction, gender justice, and a jus post framework of analysis. We specifically assess the
practices of post-conflict reconstruction where some considerable gender mainstream-
ing efforts have been made by states and international institutions, speculating whether
such form and substance can or should be grafted onto the jus post approach. Part III is
concerned with teasing out what patriarchal baggage resides in the jus post placeholder,
and identifying the gender blind spots of this emerging discourse. We address what
“work” the concept is doing as identified by scholars and policy-makers, and whether the
framework attends to the range and forms of issues that have been identified as “of con-
cern to women” in the aftermath of armed conflict. Part IV imagines what jus post might
add to this work. In conclusion, the chapter adopts a questioning stance on a juridical
framework comprised of a deep reach into a law of war framework that remains deeply
exclusionary for women and asks whether mindfulness of gender during war’s activation,
regulation, and closure can mitigate those limitations or transcend them. We are not so
naive as to suppose that any legal framework provides a silver bullet solution to regulat-
ing women’s lives during and after conflict, but we recognize the “need to examine the
distributive and ideological implications of different legal architectures”®

II. Utilizing the Post-Conflict Temporal Period to
Advance Women’s Interests and Positioning

At the outset, we must acknowledge a certain wariness in attempting to apply an
under-defined concept jus post bellum to the issues with which we are concerned.’
What “justice” means for and to women, and the extent to which the gendered nature
of conflict, and the programs and policies undertaken in its aftermath, may necessitate

* Gary J. Bass, “Jus Post Bellum” (2004) 32 Philosophy and Public Affairs 384.

® Nesiah, “Feminism as Counter-Terrorism” (n. 3) 140.

¢ We note that a number of feminist scholars working in other disciplines have sought to engage with
the relationship between feminist and just war theorizing. See e.g. Laura Sjoberg, “Why Just War Needs
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different solutions and outcomes for women than for the “gender neutral” citizen com-
monly employed as a the post-conflict Everyman. As scholars have unequivocally
affirmed, the idea of justice can be spelled out in many different ways, and such distinc-
tions have important consequences in post-conflict societies.”

In post-conflict settings the justice in play can be alternatively retributive, restitutive,
and compensatory, sometimes with all three combinations working in tandem. A gender
perspective asks how, precisely, the distributive weight of justice in any of its forms
is allocated. With a focus on transition, Bell and O’Rourke have aptly captured that
there is much in particular to be gained from an emphasis on distributive justice for
women—a facet frequently overlooked by feminist scholars and post-conflict theorists
alike.® For that reason, our analysis pays particular attention to the presence or absence
of distributive justice in any jus post conceptualization. In general, we start from the
premise that close attention to gendered justice is critical to any evaluation of what jus
post bellum brings for women.

A. Legitimacy

We acknowledge that our own primary premise—that the post-conflict moment is
generally an apt one for examining and potentially improving women’s status and daily
lives—is not without critics or complexity.” First, the international presence within,
and concomitant institutional validation of, the post-conflict arena may mean that the
will to reform and transform serves to displace wide-ranging questions that would oth-
erwise be asked about the morality of armed conflict itself.' There are a variety of
feminist perspectives on the morality of war,'" but it remains true that the “popular
conception and actual practice alike align women with peace and pacifism.”'? Feminist
scholars have pithily noted in other post-war regulatory contexts that the trade-off on
protection in conflict and inclusion in peace may well involve a deeper disengagement
from the capacity to critique the engagement in armed conflict itself.'* The post-conflict
setting is one where the impulse to remedy the excesses of war by way of accountability,

Feminism Now More than Ever” (2008) 45 International Politics 1; Marian Eide, “‘The Stigma of Nation’
Feminist Just War, Privilege and Responsibility” (2008) 23 Hypatia 48.

7 Jon Elster, “Justice, Truth, Power” in Rosemary Nagy, Jon Elster, and Melissa S. Williams, Transitional
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(2007) 1 International Journal of Transitional Justice 23.

° See e.g. Karen Engle, “‘Calling in the Troops: The Uneasy Relationship Among Women’s Rights,
Human Rights and Humanitarian Intervention” (2007) 20 Harvard Human Rights Journal 189; Janet
Halley, “Rape at Rome: Feminist Interventions in the Criminalization of Sex-Related Violence in Positive
International Criminal Law” (2009) 30 Michigan Journal of International Law 1.
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3 Diane Otto, “The Exile of Inclusion: Reflections on Gender Issues in International Law over the Last
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reform, reparation, and mediation should not obscure the dilemma of validating the
forces, institutions, and individuals that have been causal to the creation of communal
violence. Articulating this paradox for the advancement of women’s interests in the
post-conflict moment underscores a broader tension in the relationship between jus ad
and jus post bellum.**

Second, there is certainly a range of complexities in post-conflict sites, but some
of them portend more risk for women. For example, ending conflict often includes
emerging mediated relationships between domestic elites; these can involve domi-
nance, recalibration and perceived increases in or loss of status and political power
for women and for minorities. In commenting on nascent efforts by the international
community to engineer post-conflict processes aimed toward improving women’s
lives, we are mindful of the hazards that abound, when, for example, interveners insert
themselves into the role of “savior” while essentializing some locals caught in conflict—
particularly women—as “victims.”*®

A parallel, and third critique pinpoints the western imperialism implicit in the
wide-ranging enterprise of post-conflict reconstruction.® It identifies the reproduction of
colonial dialogues in cajoling the local population to move forward in defined ways, the
emphasis on technocratic nation building, and the reproduction of social and political
orders without reference to place, population, or local preferences.'” Michael Ignatieff’s
celebration of nation building initiatives, for example, described as a “global hegemony
whose grace notes are free markets, human rights and democracy;”*® can also be under-
stood as humanitarian empire building where the benefits and burdens are invariably
distributed inequitably. We argue that those who control and shape these post-conflict
processes are typically male and invariably elite local, state, non-state, and interna-
tional institutional actors. In recent past practice, they have often systematically erased
women as meaningful participants and agents from the post-conflict terrain.

Fourth, when international actors become aware of womens efforts to be included in
conflict ending processes and acknowledge their obligations to assist with that inclusion, '’
there is evidence of a pattern that shunts women into soft roles as participants within civil

' Citing George W. Bush on the reconstruction of Germany and Japan after the Second World War,
“After defeating enemies, we did not leave behind occupying armies, we left behind constitutions and parlia-
ments.” Bass, “Jus Post Bellum” (n. 4) 385.

* Makau Mutua, “Savages, Victims, and Saviors: The Metaphor of Human Rights” (2001) 42 Harvard
International Law Journal 201. A riff on that note has framed the military intervention of western states as
premised on “saving” local women from local misogynistic men, reproducing age old vocabularies of “sav-
ing brown women from brown men?”

'¢ David Chandler, Bosnia: Faking Democracy After Dayton (Pluto Press 1999).

7 Dina Francesca Haynes, “The Deus ex Machina Descends: The Laws, Priorities and Players Central
to the International Administration of Post-Conflict Bosnia and Herzegovina® in Dina Francesca
Haynes (ed.), Deconstructing the Reconstruction (Ashgate 2008). For more on critiques of heavy-handed
post-conflict interventions, see also Fionnuala Ni Aoldin, Dina Francesca Haynes, and Naomi Cahn, On
the Frontlines: Gender, War, and the Post-Conflict Process (Oxford University Press 2011) (On the Frontlines)
intro and ch. 4.

' Michael Ignatieff, “The American Empire: The Burden” New York Time Magazine (New York, 5
January 2003).

' Resolution 1325 mandates a set of inclusion requirements for states and other international actors.
UN Security Council (UNSC) Res. 1325, Resolution on Women, Peace and Security (2000), UN Doc.
S/RES/1325 (31 October 2000).
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society movements rather than at the negotiation table itself.?* While recent efforts to
include women in post-conflict negotiation processes have succeeded in increasing the
number of women present, there is still marginalization of these women, who have
undertaken sometimes extraordinary efforts to become visible to the decision-makers
in the transitional process.**

Like Vatanparast writing in this volume, we are concerned that jus post bellum fram-
ing allows for manipulation by elite actors and norm entrepreneurs, in tandem with
embedding and legitimating neo-colonial projects through law. We assert, nonetheless,
that it is critical to harness the potential to create opportunities and capture improvements
for women that might otherwise never exist. In this effort, one might characterize our
approach as deeply pragmatic. While all interventionist approaches have obvious draw-
backs (lacking, for example, legitimacy and longevity unless there is local ownership
and “buy in”),?* not intervening at all, doing so too softly, or placing “women’s issues”
too far down on the agenda of intervention and post-conflict priorities also bears sig-
nificant risk. Inaction during transition can leave women at a loss for substantial rights
protection at a time when the rights of individuals are most likely to be considered and
formulated or reformulated.*?

If a jus post bellum framework is one that optimizes and makes clearer the legal and
political frames that apply in post-conflict settings, an important dimension of its util-
ity to women would be the extent to which any such consolidation recognizes how
conflict affects men and women differently, and prioritizes equality gains for women.
Similarly, if the goal of a jus post bellum framework is coherency and completeness of
the post-conflict reconstruction terrain, then an obvious set of questions arises as to
the comparative benefits of coherency versus fragmentary legal systems. As one of the
authors has asked elsewhere, “do the presumed benefits of a unitary, cohesive system
of international law really accrue to women? When fragmentation occurs and legal
regimes multiply do women benefit? If so, how?”** Feminists and those interested in
gender in post-conflict would do well to pause and reflect on the state of the jus post
bellum field,” and consider: How best to proceed? How can feminists avoid the con-
stant difficulty of catching up while an emerging field expands? How could a feminist
vision of jus post bellum be framed that is not only responsive to expansion and oppor-
tunity but could actually frame the basis of engagement on its own terms? How would a

% Ni Aoldin, Haynes, and Cahn, On the Frontlines (n. 17) ch. 10; Dina Haynes, Fionnuala Ni Aoldin,
and Naomi Cahn, “Women in the Post-Conflict Process: Reviewing the Impact of Recent UN Actions in
Achieving Gender Centrality” (2012) 11 Santa Clara Law Review 101.

! See Johanna E. Bond, “Gender, Discourse, and Customary Law in Africa” (2010) 83 Southern California
Law Review 509 (2010).

2 See also Haynes, “The Deus ex Machina Descends” (n. 17) 13 (discussing “governance by fiat”).

** See e.g. Theodora-Ismene Gizelis, “A Country of Their Own: Women and Peacebuilding” (2011)
28 Conflict Management and Peace Science 522, 524 (“UN operations can do better to ensure successful
long-term peace than purely domestic alternatives and international involvement without the UN”).

** Fionnuala Ni Aoldin, “International Law, Gender Regimes and Fragmentation: 1325 and Beyond”
in Cecilia M. Bailliet (ed.), Non State Actors, Soft Law and Protective Regimes (Cambridge University
Press 2012).

3 On the “state of the field” in transitional justice discourses, see generally Christine Bell, “Transitional
Justice, Interdisciplinarity, and the State of the ‘Field’ or ‘Non-Field” (2009) 3 International Journal of
Transitional Justice 5.
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feminist vision incorporate non-hegemonic practices and be aware of the complexities
and contradictions of its own dominant discourses?

B. Post-conflict reconstruction: language and motif

If one aspect of the jus ad bellum motif is an extension of justness into the post-conflict
phase,*® the quality and outcomes of post-conflict re-construction then falls squarely
into a jus post bellum framework. Post-conflict reconstruction can be said to describe
the collection of programs created and administered by various international organi-
zations and their local partners in the period immediately following the formal legal
conclusion of armed conflict. There is frequently, but not inevitably, an overlap with the
application of local and international transitional justice mechanisms and processes
in play. In trying to understand how jus post differs or compares to post-conflict
reconstruction, we can look to Larry May’s concept of jus post, which focuses on the
“rebuilding” of a state.’” From a methodological point of view, we start with some
linguistic parsing. The idea of “re” building presumes a putting back together of that
which is broken or destroyed, as does “re” construction. It is difficult to argue with
the urgent necessity to bring order and structure back to societies whose physical and
social infrastructure has been destroyed by communal violence. Yet, the comforting
implication of the terminology presumes a going to back to things as they were before,
and this is where “post-conflict reconstruction” frequently falls short. First, the call
to reconstruct the pre-conflict order can be a slippery slope for women,*® risking a
return to status quo ante. Presumptions of the status quo ante also are largely played
out on realist terms as a politics of power, security, and order.”® This approach has con-
sistently ignored what Porter has termed a “politics of compassion,” in which there is
attentiveness to the needs of vulnerable persons who have experienced suffering, an
active listening to the voices of the vulnerable and open, compassionate and appropriate
responses to particular needs.*

And yet, much of post-conflict work is deaf to determining what women and other
vulnerable persons who have suffered want in terms of the post-conflict justice devised
and meted out for them by local and international elites. For example, in a study under-
taken in the eastern Congo, more than 2,600 people (half of whom were women) stated
that their highest individual priorities were peace, security, and livelihood concerns
(money, education, food, and health).** Transitional justice, which has been historically

?¢ Note, for example, the language of Former President Jimmy Carter in response to the war in Iraq
emphasizing the relationship between the just war tradition and post-war responsibilities: “The peace it
establishes must be a clear improvement over what exists” Jimmy Carter, “Just War—or Just a War?” The
New York Times (New York, 9 March 2003) 13.

%" Larry May, After War Ends: A Philosophical Perspective (Cambridge University Press 2012) ch. 1 (defin-
ing the terrain as “governing practices after war ends”).

*® But see Ana Maria Munoz Boudet, Patti Petesch, and Carolyn Turk, “On Norms and Agency
Conversations about Gender Equality with Women and Men in 20 Countries” (Report, World Bank 2012).

%% Elizabeth Porter, “Can Politics Practice Compassion” (2006) 21 Hypatia 97.

%% Porter, “Can Politics Practice Compassion” (n. 29) 97.

*! Patrick Vinck and Phuong Pham, “Ownership and Participation in Transitional Justice
Mechanisms: A Sustainable Human Development Perspective from Eastern DRC” (2008) 2 International
Journal of Transitional Justice 398, 399.
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premised on achieving accountability and underpinned by the notion of “punishing
those responsible” was ranked as the eighteenth priority. The authors of the study con-
cluded that “transitional justice must be integrated within a broader social, political,
and economic transition to provide for basic needs and protection”** A similar sur-
vey in Uganda, conducted shortly after a peace agreement was signed there, found
that survey participants” highest priorities were health (45 percent), peace, education,
and livelihood issues (food and land), with seeking justice, at a mere three percent, as
a much lower priority.** Indeed, when asked to consider what should be done for the
victims of wartime violence, 51.8 percent of the respondents said that victims should
be given financial compensation and 8.2 percent said victims should be given cattle
and goats (for a total of 60 percent of financial or material compensation), with only
1.7 percent indicating that victims should be given “justice”** When women in refu-
gee camps in Darfur, who had previously experienced sexual violence, were asked what
they needed to move forward, they replied “food security.”**

Empirically it seems that a substantial percentage of women deem (when asked),
that justice in post-conflict contexts includes not just criminal and civil accountabil-
ity (rights-based justice) but also assistance of the kind traditionally associated with
development aid. This assistance, which falls somewhere between the mandates of
those engaged in humanitarian aid and development, and which elsewhere we have
described as “social services justice,*® is received more in the form of “healing” jus-
tice, because it focuses on providing critical social services to facilitate all aspects of
post-conflict reconstruction.

As our work and that of other scholars has noted, conflicts sometimes produce
surprising results for women. They are paradoxically contexts in which the social flux
of violence provides access to public space, working opportunities, augmented political
responsibilities, social activism, and greater gender equality.>” The rub may come at the
end of conflict, in the jus post phase when women see the gains that they have made
through a time of social flux lost in the re-construction and re-building phase. Hence,
we approach “re”-building with some gender-aware caution, and underscore our posi-
tion that the re-distributive elements of any gender justice analysis demands nuanced
recognition that conflicts can produce some gendered resource equalization, which

may be lost by crude post-conflict liberal market driven “reforms.”*®

*? Vinck and Pham, “Ownership and Participation in Transitional Justice Mechanisms” (n. 31) 409.

** Phuong Pham et al., “When War Ends: A Population-Based Survey on Attitudes about Peace, Justice,
and Social Reconstruction in Northern Uganda” (Report, UC Berkeley Human Rights Center 2007) 3, 22.

3 Pham et al., “When War Ends” (n. 33) 35.

% Physicians for Human Rights, “Nowhere to Turn: Failure to Protect, Support and Assure Justice
for Darfuri Women” (Report, Physicians for Human Rights 2009) 2 <https://s3.amazonaws.com/PHR _
Reports/nowhere-to-turn.pdf> (accessed 22 July 2013).

%6 Ni Aoldin, Haynes, and Cahn, On the Frontlines (n. 17) 11.

7 Ni Aoldin, Haynes, and Cahn, On the Frontlines (n. 17) chs 2, 5 and 10; see also Georgina Waylen,
Engendering Transitions: Women’s Mobilization, Institutions and Gender Outcomes (Oxford University
Press 2007) 6-9; Marsha Greenberg and Elaine Zuckerman, “The Gender Dimensions of Post-Conflict
Reconstruction: Challenges in Development Aid” in Tony Addison and Tilman Bruck, Making Peace
Work: The Challenges of Social and Economic Reconstruction 101 (Palgrave Macmillan 2009) 5.

% See e.g. Ni Aoldin, Haynes, and Cahn, On the Frontlines (n. 17) ch. 10. It also underscores a broader ana-
lytical point by feminist scholar Danielle Poe that the failure of just war theory to account for the fullness of
war’s costs has broader implications, not least that an ethic of difference ought to infuse our understanding
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Second, as a construct for improving women’s lives during and after the political,
economic, and social transitions that often follow war, post-conflict reconstruction
has some evident weak points. For example, it is distinctly “emergency” focused.*
The people who work in the organizations and agencies post-conflict have often been
present during the war and into the early days after formal cessation of hostilities. As
a consequence, they are accustomed to operating in emergency mode, and so fail to
adjust to longer-term strategizing and thinking even long after the emergency phases
have passed.*® As a result of this incessant focus on reacting, rather than planning, and
then reacting only to the next urgent issue risking security, women’s needs often figure in
marginal and highly stereotyped ways. Most often this manifests as a sole focus on physical
protection of women, and even then, as we have argued elsewhere, not often well done.*'
This sort of stylized approach fails to take account of “an ethics of sexual difference” in the
post-war moment and its implications for the ordering of post-conflict settings.** Third,
the outlines for most post-conflict programs are negotiated during peace talks where
women have historically had scant representation.** Fourth, the programs defined dur-
ing the peace accords, and refined by the international organizations carrying them
out, typically focus heavily on civil and political rights, which may not align with women’s
priorities for post-conflict gains, and may result in skewed distributional effects, with
perceptible gender effects.**

Ben-Porath, among others, has argued cogently that an ethics of care and depend-
ence, if fused into the post-war arena, would fundamentally realign our understanding
and re-prioritization of jus post bellum.** In this thinking, post-war deliberations
should include relational considerations and the interconnectedness of responsi-
bilities to address the consequences of armed conflict. Such theorization seeks to
mitigate the perceived harms of humanitarian intervention, peacekeeping, and inter-
national administration, and to fundamentally realign how we conceive substantively
and procedurally of post-war reconstruction.*® But it remains unclear how, if at all, a
jus post bellum analysis shifts some of the identified challenges and avoids the stated
pitfalls. Moreover, we remain unconvinced that the post-conflict terrain requires a
new conceptual placeholder of jus post bellum to do the work, rather than to address
these issues of substance and process in their distinct and different legal and political

fields.

of just war theory with implications for post-war settlements. See Danielle Poe, “Replacing Just War Theory
with an Ethics of Sexual Difference” (2008) 23 Hypatia 33, 45-6.

* Diane Otto, “Remapping Crisis Through a Feminist Lens” in Sari Kouvo and Zoe Pearson (eds), Feminist
Perspectives on Contemporary International Law: Between Resistance and Compliance? (Hart 2011) 75.

% Haynes, “Deus ex Machina” (n. 17).

! Haynes, Ni Aoldin, and Cahn, “Women in the Post-Conflict Process” (n. 20).

2 Poe, “Replacing Just War Theory” (n. 38) 45-6.

** Christine Bell and Catherine O’Rourke, “The Impact of UNSC Resolution 1325 on Peace Processes and
Their Agreements” (2010) 59 International and Comparative Law Quarterly 1.

** See Zinaida Miller, “Effects of Indivisibility: In Search of the ‘Economic’ in Transitional Justice” (2008)
2 International Journal of Transitional Justice 266.

> Sigal Ben-Porath, “Care Ethics and Dependence—Rethinking Jus Post Bellum” (2008) 23 Hypatia 61.

6 The analysis draws heavily on Joan Tronto’s work arguing for instituting an ethics of care and recon-
structing the political system to reflect an anti-elitist, participatory claim for ending dependency. See Joan
C. Tronto, Moral Boundaries: A Political Argument for an Ethic of Care (Routledge 1993).
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C. Gender centrality

Having introduced the notion that conflict affects both men and women, but sometimes
differently, we want to affirm the importance of a gender lens focused on post-conflict
processes, because the value of a gendered assessment remains contested. In the legal
and political space of ending or transmuting conflict, women still struggle to assert
the magnitude of issues that affect them directly. They remain subordinated by domi-
nant discourses that minimize or ignore the value of placing the needs and views of
women at the center of the conversation about ending violent communal behaviors,
even though such placement is absolutely central to ending societal violence.*” It needs
constant restatement that women are the group most historically marginalized and
excluded from the peacemaking and peacebuilding processes across all jurisdictions
and conflicts.

There are well-acknowledged gender gaps in existing legal frameworks applicable
to post-conflict settings, including the law of armed conflict, international criminal
law, and international human rights law. In all these sites, significant but incomplete
conceptual and practical work has been undertaken (and remains ongoing) to address
deficits, incentivize compliance, and shore-up enforcement.*® It is insufficient, but it is
a start. Given the relative youth of such efforts, we underscore our skepticism that such
a variety of legal and political responses can be fully embedded and resolved in emerg-
ing jus post bellum discourses, or that there has been a substantial commitment by the
norm entrepreneurs in the field to frame them with an embedded sense of gender justice.

We assert, instead, that applying a gender lens to conflict and its aftermath, regard-
less of the doctrine employed, helps us recognize that understanding women’s needs
must become central to conflict resolution, peacekeeping, reconstruction, and recon-
ciliation efforts. As we have argued elsewhere,*” merely integrating gender practices
into post-conflict process already underway is insufficient unless gender is incorpo-
rated into all aspects and levels of the newly developing or rehabilitating state. It is also
insufficient to rely solely on formal legal norms alone, be they jus post driven or any
other, to confront the gender inequalities, violence, and discrimination that women
may have experienced during conflict, or for women to be given a place merely within
civil society post-conflict institutions. Law alone cannot do the work.

Rather, a broadly framed set of imperatives is required which includes, but does
not rely solely on, legal reform to address harm and exclusion. For example, where
women have predominantly come into view in recent post-conflict legal arenas it has
been as an instrumental means to hold war crimes perpetrators accountable for sexual
violence.’® While not undermining per se the credibility and value of such account-
ability mechanisms, it should be clear that this slice of woman-centered concern limits

7 Ni Aoldin, Haynes, and Cahn, On the Frontlines (n. 17) ch. 2.

8 See e.g. Lara Stemple, “Human Rights, Sex, and Gender: Limits in Theory and Practice” (2011) 31 Pace
Law Review 824; Doris Buss and Ambreena Manji (eds), International Law: Modern Feminist Approaches
(Hart 2005); Christine Chinkin, “Feminist Interventions into International Law” (1997) 19 Adelaide Law
Review 13; Haynes et al., “Women in the Post-Conflict Process” (n. 20).

% Ni Aoldin, Haynes, and Cahn, On the Frontlines (n. 17).

%0 Karen Engle, “Feminism and its (Dis)contents Criminalizing Wartime Rape in Bosnia and Herzegovina”
(2005) 99 American Journal of International Law 778.
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what we understand about the gendered dynamics of any conflict and its post-conflict
processes and laws. Moreover, we cannot hope to dislodge practices of violence towards
women (before, during, and after conflict) unless we are prepared to confront a broader
array of socially embedded violence.

III. What Work Does Jus Post Bellum
Do in Post-Conflict Settings?

Jus post bellum can be regarded as a reasonably new conceptual placeholder containing
the idea that there is an emerging and coherent body of legal norms applicable to the
post-conflict arena.”* In addressing the notion of an existing and consistent notion
of “justice” in the post-conflict showground—we must first generally ascertain what
norms we have now, how effective they are, and what augmentation, if any, is required.>*
In this vein, we pay particular attention to the danger that jus post bellum “is not a
properly universal [concept] as its development has privileged the experiences of men
over those of women.”** In this context, we draw on a substantial strain of feminist
analysis directed at critique and reformulation of both jus ad bellum and jus in bello
frameworks.>* Second, we are acutely aware of a substantial literature that confirms the
search for universal, abstract, and hierarchical standards as associated with and driven
by masculine modes of reasoning, with distinct application to universalist and absolut-
ist legal frameworks in international law.*® There is an acute hazard, then, that jus post
bellum also bestows privilege to a set of norms that capture what is important to men
about justice in post-conflict settings, but may not equally address what is important to
women. Finally, reflecting on the gendered dimensions of any post bellum framework,
some obvious methodological questions arise.*® They include questioning whether
gender analysis emerges in response to an existing set of generally agreed norms, which
means that the discourse presumes its own gender neutrality, but also, because it is
established, that gender consciousness is to be integrated from the outside in.

*1 May, After War Ends (0. 27). Some early glimpses of a jus post analysis are found in Michael Walzer, Just
and Unjust Wars: A Moral Argument with Historical Illustrations (Basic Books 1992) 123.

*2 There has been little if any analysis addressing what a feminist jus in bello might look like. The closest
perhaps is the work of feminist international relations security scholars such as Laura Sjoberg’s language of
“empathetic war-fighting” to describe the foregrounding of individual responsibility with the impact of war.
Laura Sjoberg, “The Paradox of Double Effect: How Feminism Can Save the Immunity Principle” (2006)
Boston Consortium on Gender, Security and Human Rights Working Paper 31.

** See Hilary Charlesworth and Christine Chinkin, “The Gender of Jus Cogens” (1993) 15 Human Rights
Quarterly 63, 65.

** See, inter alia, Laura Sjoberg and Jessica Peet, “A(nother) Dark Side of the Protection Racket” (2011) 13
International Feminist Journal of Politics 163; Eide, “ “The Stigma of Nation’” (n. 6).

* Eide, “ “The Stigma of Nation’” (n. 6) 56, drawing on Carol Gilligan, In a Different Voice: Psychological
Theory and Women’s Development (Harvard University Press 1982)

*¢ Feminist scholars have frequently paused to reflect on the “gender” of international law doctrines and
to wonder at the “structure of concept detailed by international law scholars” This article follows that line
of inquiry. See Charlesworth and Chinkin, “The Gender of Jus Cogens” (n. 53); in the context of the doc-
trine of self-determination, feminist scholars have noted how, for example, “the oppression of women has
never been considered relevant to the validity of [a group’s] claim or to the form self-determination should
take” Christine Chinkin, “A Gendered perspective to the Use of Force in International Law” (1992) 12
Australian Yearbook of International Law 279 (1992); Charlesworth and Chinkin, “The Gender of Jus
Cogens” (n. 53) 73.
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It has been argued, for example, that “[o]ne important difference between jus ad
bellum and jus in bello on the one hand, and jus post bellum on the other, is that the
law is fairly settled as to the prior two categories”®” This position has some derivative
consequences, and the presumption of settled law comes with some substantial gender
baggage. First, women’s interests have fared notoriously badly in the regulation of vio-
lent conflicts between states. Armed confrontation between states has generally been
carried out by male combatants (with exceptions, as we acknowledge). The applica-
ble laws of war were also generally constructed from the vista of the soldier’s need for
ordered rules within which to wage war on behalf of the state. Historically the focus lay
in defining the fields of action for the soldier (including exclusions of acts and targets)
rather than on recognizing harms with consequent liabilities caused by state actors
during conflict. All this in turn meant that until relatively recently, the locales and
personalities of injury towards women in situations of conflict were places where neither
law nor recorded narrative entered.

Second, the lack of harm elaboration means any presumption that jus ad bellum
and jus in bello adequately address the violence lawfully permitted in war starts from
a gendered blind spot. Logically, if the legal terrain of jus post bellum follows from the
frameworks of jus ad bellum and jus in bello, then one must, from a gendered perspective,
account for the gendered limitations of the derivative frameworks. The degree of gender
exclusion, blind spots, and omissions will invariably affect how one quantifies the value
of the jus post bellum discourse to addressing the gendered dimensions of armed conflict
and its aftermath.

Our primary concern is that jus post bellum discourse has emerged, as did its pre-
decessor frameworks, without conscious attention being paid to gender as a constitutive
dimension of post-conflict arenas, institutions, and activities. Hence, if it is to add any-
thing to the post-conflict terrain for women, it must start by paying analytical attention
to the degree (if any) of gender consciousness and gender sensitivity in articulation of
relevant and cohering norms. Larry May asks who is the intended person addressed by
jus post bellum principles?®® His attention is directed to the “average citizen,” who has
little say in how wars are mounted or in the morality of a state’s conduct. But there is
no such thing as the “average citizen,” and he certainly does not represent women. We
suggest that close attention to the sex and the intersectionalities that accompany the
citizen subject make a profound difference to determining the views of this “average
citizen,” for whom post-conflict laws and constitutions are written and institutions are
built, both in respect of the conduct of war and its aftermath.

There is more to be said here, but the short form of what we would propose starts
from the premise that the building blocks of jus post require a jus ad and a jus in—this
is not per se controversial and is generally presumed by liberal approaches to jus post™
discourse. However, if we interrogate the solidity of the building blocks constituting

%7 Kristen Boon, “Jus Post Bellum in the Age of Terrorism: Introductory Remarks” (2012) 106 Proceedings
of the Annual Meeting (American Society of International Law) 331.

% May, After War Ends (n. 27) 5

% Foremost among these is Walzer, Just and Unjust Wars (n. 51). While Walzer does not address jus post
bellum directly, he clearly affirms that there is justice in the goals of war, from which follows the presump-
tion that the post-conflict execution of these goals weigh in any judgment of the war’s overall justice.
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these two frameworks from a gender perspective, namely the extent to which either
body of norms takes account of gendered roles, relationships and structures and the
consequent harms that may befall both women and men in situations of armed con-
flict on account of gender, then some foundational shakiness is evident. A number of
choices follow. The first is to recognize the genealogical deficiencies and to construct
jus post bellum as a transformative framework that fully integrates gender analysis and
specificity into its norm creation and consolidation. We do not here attempt to advance
such gender integration into jus post bellum, but instead acknowledge that attempts
have been made by feminist political theorists to develop a gendered conceptualization
of the doctrine to varied success.®

The direction of much of the existing theory work is to locate an alternative vision
of jus post in a feminist ethic of care, compassion, and relational dependency. Leaving
aside the significant challenges of essentialism in a feminist ethic of care approach, our
goal here is not to translate the corpus of legally based post-conflict capacity building
through the prism of relational autonomy and care,®* though our views on social
services justice, articulated elsewhere®? and noted above, could be viewed as one instru-
mentalization of this approach.

The second choice is to work within the status quo, with its inherent limitations,
but to utilize the tools that have emerged to integrate a gendered analysis (the United
Nations Security Council Resolutions, international criminal law, gendered program-
ming and development awareness),’® and attempt to move forward, integrating those
tools into the existing framework. As we have argued elsewhere,** the international
community has not yet successfully addressed women and gender in its humanitarian
interventions or its post war operations. Nevertheless, as we have also elsewhere articu-
lated,® there is some momentum being created that indicates that gender is squarely
on the agenda of these actors. We believe that putting some pressure on the reformist
impulses currently underway, set forth in the next section, is preferable to beginning
anew, unless the “new” framework promises to centralize gender into its essence, and
fulfills that promise through implementation.

IV. Current International Legal Responses to the Gender
Dimensions of Conflict and Post-Conflict Processes

In the past 30 years, the international institutional infrastructure (comprised largely
of the UN and other international agencies and donors) has sought to respond to
intra-state, and, more frequently, inter-state, conflict through interventions designed to
secure peace and advance related goals, including regional security, economic stability,
and the recognition of human rights for all individuals. The process of “securing” peace

% See, Sjoberg “Paradox of Double Effect” (n. 52); Eide, ““The Stigma of Nation’” (n. 6); Ben-Porath,
“Care Ethics and Dependence” (n. 45).
! On relational feminist theory, see Robin West, Caring for Justice (NYU Press 1999).
2 Ni Aoldin, Haynes, and Cahn, On the Frontlines (n. 17) ch. 11.
Haynes et al., “Women in the Post-Conflict Process” (n. 20).
% Ni Aoldin, Haynes, and Cahn, On the Frontlines (n. 17) 17.
Haynes et al., “Women in the Post-Conflict Process” (n. 20).
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has no bright lines or demarcations, and so guaranteeing immediate peace often leads
to a longer-term phase of stabilizing the country through post-conflict reconstruction
processes and development. Decisions about what is included in, or left out of, post bellum
processes are often made early during the peace negotiation phases.®

Historically, the actors involved in responding to violent conflict, securing peace,
and reconstructing nations torn apart by conflict have failed to take into account the
experiences and relevant contribution to peacemaking that women may have. Recent
combined legal and political efforts on multiple fronts, including treaty recognition
of gender-based violence,*” robust jurisprudence from regional human rights treaties,
and embedded policy initiatives through UN agencies (some newly created to address
these issues),’® have given rise to a larger discussion about the impact of conflict on
women as a distinct group. Over the past half century, international actors, includ-
ing and sometimes led by UN agencies specifically tasked with assessing the condition
and status of women, began recognizing that women were excluded from many of the
processes devised to end conflict and secure peace, and that their inclusion was desir-
able towards the UN objective of peace and security. In some sense therefore, without
ignoring the pitfalls of international conflict feminism as a “player in global power
politics,”* there are concrete and identifiable gains to be had for women. Including the
presence of women in meaningful ways and securing their visibility in the transitional
justice and post-conflict reconstruction frameworks that have emerged in recent
decades creates a chance of concretely improving the post-conflict lives of women.

In particular, one relatively recent change is the UN Security Council’s passage of
Resolution 1325, an initiative to “mainstream” women into post-conflict processes.”®
We can see various rationales for the adoption of Resolution 1325, including: (1) con-
solidation of the Security Council’s legitimacy (albeit via “soft” law) after the peacekeep-
ing debacles in both Rwanda and Bosnia/Herzegovina;”! (2) the patriarchal political
capital to be gained by action with respect to women’s rights after the same two human
rights crises revealed systematic rape and sexual violence of women; and (3) a response
to the concerted campaign by international women’s NGOs (the governance feminism
shift by the international feminist movement to gain UN Security Council access),
insisting that the Security Council take a normative stand on women’s rights in the
context of armed conflict.

Over a period of 10 years, the Security Council adopted six more resolutions on
women, peace, and security, aiming to “mainstream” women into all aspects of

% Ni Aoldin, Haynes, and Cahn, On the Frontlines (n. 17).

7 Declaration on the Elimination of Violence against Women, UN General Assembly (UNGA) Res
48/104, UN Doc. A/RES/48/104 (20 December 1993).

8 UN Women was formed in 2010 as a super-agency dedicated to issues impacting women. In its first
report, the agency listed as indicators of progress for women’s suffrage, recognized by only two countries
in 1911 and now “virtually universal” (signifying political rights) and the signing of the Convention on
the Elimination of All Forms of Discrimination against Women by 186 countries (signifying attention to
economic, social, and cultural rights); the report also noted, however, widespread economic and labor inse-
curity, bias in legal systems, gender-based violence, and insufficient health care as ongoing and pervasive
gendered concerns. UN Women, “Progress of the World’s Women (2011-2012)” (n. 2) 8-9.

%% Nesiah, “Feminism as Counter-Terrorism” (n. 3) 125; See also Otto, “The Exile of Inclusion” (n. 13).

70 UNSC Res. 1325 (n. 19). 71 See Otto, “The Exile of Inclusion” (n. 13).
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peacemaking, peacebuilding, and peacekeeping operations.”> On the plus side, the
adoption of these Security Council Resolutions formally acknowledged and addressed,
at least rhetorically, the need to incorporate women into processes intended to secure
peace. Also, because the UN Security Council is recognized and understood as the key
global actor in the security arena, an actor whose resolutions are both determinative
and binding as legal, political, and normative pronouncements, it was a powerful sig-
nal that these dimensions of harm to women were to be taken seriously by states and
international institutions.

While we hope that Resolution 1325 and its successor resolutions bear fruit, we are
mindful that tackling a highly selected menu of “women’s issues,” (with a primary and
excessive focus on sexual violence) allows states adopting the resolution to maintain a
comfortable and familiar role—as patriarchal protectors of women.”® Bearing in mind
the multiple dimensions of justice at play in such contexts, it remains striking the
distributive justice remains well off the menu of issues and solutions to the causes con-
ducive to the production of extreme violence against women in conflict situations, even
as international institutions profess greater engagement with the harms experienced by
women in war.

Assuming that a particular set of issues perceived to most acutely affect women are at
least formally on the international agenda now, we are as yet unclear what the jus post
bellum framework can do for women.

V. What Jus Post Bellum Might Add

The answer to whether the jus post bellum construct might add anything to the
improvement of women’s lives in the aftermath of war depends both on (a) what
women want (e.g. how one would measure and implement the justice demanded by
women when asked), and (b) whether the conceptual and practical framework offered
by jus post bellum offers new tools to address complex legal and political issues.

May suggests that there are six key principles of jus post bellum: reconciliation,
retribution, rebuilding, restitution, reparations, and proportionality.”* Other scholars
have argued that jus post bellum constitutes an umbrella concept that reaches to the
law of peace, the law of occupation, the responsibility to protect, emergency law, tran-
sitional justice, and peacebuilding.”® Each of these legal realms has an enormous reach
in its own right, and several facets of these legal fields remain under construction, or

72 See UNSC Res. 2122, UN Doc. S/RES/2122 (18 October 2013) (recalling resolutions 1820 (2008), 1888
(2009), 1889 (2009), 1960 (2010), and 2106 (2013)).

7% See also Otto, “The Exile of Inclusion” (n. 13) (discussing additional factors for the adoption of SCR
1325 at this particular time). See also Sjoberg and Peet, “A(nother) Dark Side of the Protection Racket” (n.
54) 176 discussing how “belligerents justify wars as necessary to protect ‘their women and children’ both as
innocent people themselves and as a symbol of the purity of the nation and the state”

7* May, After War Ends (n. 27).

75 See e.g. Jennifer Easterday, “Jus Post Bellum in the Age of Terrorism: Remarks by Jennifer Easterday”
(2012) 106 Proceedings of the Annual Meeting (American Society of International Law) 335 (arguing that
“One of [jus post bellum’s] central goals is the establishment and maintenance of sustainable peace. The
jus post bellum framework offers a way of unifying and reconceptualizing overlaps in laws that apply in
post-conflict situations. It provides relational cohesion to its underlying laws and norms, and a basis for
assigning responsibility for post-conflict obligation”).
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are challenged to remain relevant in the ever-changing terrain of armed conflict itself.”°
There remains dispute among scholars as to the “known” nature of jus post bellum and
the certainty of what its application means and requires.””

We caution that women might be particularly wary of hanging any hopes on a norm
“under construction,” not least because it remains unclear to what degree and extent
the concerns and needs of women are addressed by a body of norms designed to
“bring together” existing legal practices, irrespective of the identified limitations of
existing doctrines. There has been little if any engagement by feminist legal scholars
with the jus post bellum arena, yet as noted throughout this article and articulated by
us elsewhere, the post-conflict arena is axiomatically relevant to women.”® There are
collective interests at play in the aftermath of conflict for women that cut across juris-
dictions and contexts. Some of these interests might be addressed by the institution of
laws or accountability mechanisms, but others require multiple tools and processes to
be simultaneously in effect, for example: systemic or pre-conflict physical and sexual
violence; psychosocial and physical concerns impacting refugees and displaced per-
sons; humanitarian aid dependency; lack of access to social and economic goods on
an equal basis; exclusion from political processes; and lower legal, social, and economic
status.”®

A separate set of issue arises as to the identities and motives of the entrepreneurs
advancing a theory and practice of jus post bellum.*® Does the gender of the norm
entrepreneurs matter? If so, how should feminist analysis and knowledge practices be
included as a new doctrine comes into play? Feminist scholars have revealed the
masculinity of the international legal order, showing how it produces hierarchy, exclu-
sivity and reproduces public/private dichotomies that rarely work to women’s advantage.
Hilary Charlesworth deftly captured an almost entirely one-sided conversation between
feminist international law scholars and the mainstream, in which feminist theorizing
and insight “is an optional extra, a decorative frill on the edge of the discipline.”® There
is evident pessimism about the mainstream indifference to feminist interventions, and
deepening unease that feminist scholarship will remain confined to backwater status
no matter the legal doctrine employed, if women are not centralized into the creation
and implementation of the relevant doctrine.

7¢ Boon, “Jus Post Bellum in the Age of Terrorism” (n. 57) (arguing that jus post bellum “contains many
norms and objectives that are not settled law, but are instead under construction”). For example, occupa-
tion law is challenged by what Adam Roberts has termed “transformative occupations” Adam Roberts,
“Transformative Military Occupation: Applying the Law of War and Human Rights” (2006) 100 American
Journal of International Law 580. The law of peace has experienced significant evolution since the end of
the Cold War. Christine Bell, On the Law of Peace: Peace Agreements and the Lex Pacificatoria (Oxford
University Press 2008).

77 Bass, “Jus Post Bellum” (n 4).

78 Ni Aoldin, Haynes, and Cahn, On the Frontlines (n. 17).

7® Fionnuala Ni Aoldin, “Advancing Feminist Positioning in the Field of Transitional Justice” (2012) 6
International Journal of Transitional Justice 205.

8 See generally, Catherine Powell, “The Role of Transnational Norm Entrepreneurs in the U.S. ‘War on
Terrorism’'” (2004) 5 Theoretical Inquiries 47.

1 Hilary Charlesworth, “Talking to Ourselves: Feminist Scholarship in International Law?” in Sari Kovo
and Zoe Peterson (eds), Feminist Perspectives on Contemporary International Law: Between Resistance and
Compliance (Hart Publishing 2011) 17.
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As the train of jus post bellum thinking departs from the station, the same kinds of
dynamics appear to be in play.®? This is not to say that feminist scholars merely cry foul
when a new theory makes an appearance without reference to women or to women’s
experiences. Rather, it is to say that critical engagement mandates that women are cen-
tral in the production of norms, underscoring that the social construction of gendered
norms is well understood and continues to reproduce itself in new norm creation. The
unconscious presumption that the gender neutral Everyman employed when working
out a new doctrine will meet the needs of both men and women no longer suffices.

When we insist that women be central to the creation of a new doctrine, we also wish
to underscore the imperative of considering gender as one of many intersectionalities. Jus
post bellum is a ripe field for intersectional analysis. Employing Larry May’s “six normative
principles of jus post bellum: rebuilding, restitution, reconciliation, restitution, and repa-
ration as well as proportionality;®® for example, one can adduce a set of specific sites
in which the dimensions of sex, age, sexual orientation, class, religion, ethnic identity
and multiple other identities come together to shape individual and collective mem-
ory, articulation, and placement in the post-conflict site. Inevitably, identifying what
women want and need in the post-conflict context is a delicate business. Any gender
analysis must be particularly attuned to the intersectionality of women’s experiences,
not only conscious of their gender but also of their race, religion, family status, economic
background, sexual orientation, and so forth. Despite this multiplicity of intersecting
characteristics, women’s complex and highly differentiated roles have too often, when
thought of at all, been collapsed by the social and political dynamics of armed con-
flict. Accepting and accommodating a diverse range of roles for women in war and
post-war facilitates a greater conceptual and practical understanding of the lived inter-
sectionalities of most women’s lives. An intersectional analysis integrated to any jus
post bellum framework would both complicate and deepen the subjects of action in the
post-conflict setting.

VI. Conclusion

What is the right way to end a war? In a way that offers respite, and ideally improvement,
in the lives of all of its citizens, not just some. For women, the transformation of a state
from “conflicted” to “peaceful” risks being partial and exclusionary. The transition pro-
cess itself may operate to cloak women’s ongoing repression and inequality. Applying
the gender lens is critical to ensuring the effectiveness of policies and practices involved
in ending conflicts and ensuring that they do not recur. Without this attention, tradi-
tional gender dichotomies may be further entrenched and exacerbated during times of
extreme violence and extended in the post-conflict phase.

We reflect on what a feminist vision of jus post bellum would look like. A feminist
positioning would give prominence to a range of harms identified by those socially
subjected to armed conflict and its aftermath. These would include retaining or

82 Of course the inclusion of one paper in a collective devoted to identifying a feminist perspective may
be seen to do some work in closing the gap.
2 May, After War Ends (n. 27).
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recapturing the agency of the subjects by including them in the process; advancing
security from violence, discrimination, and oppression; promoting sexual health and
reproductive freedom. It would also require a non-hierarchical vision of legal norms
within the jus post analysis—one that does not automatically place political and civil
rights at a hierarchical advantage. Drawing on the previous work of Charlesworth and
Chinkin,** we reiterate that a feminist rethink could also undo the public/private divi-
sion that has defined the identification and harnessing of and accountability for harms
that occur in situations of armed conflict, but as yet we see no promise of a feminist
rethink coming through adopting the jus post bellum framework.

Concentrating more rigorously on understanding how women experience harm and
the manner in which law can facilitate and compound extremities of social and personal
experience is a starting point for a female-centered understanding of conflict and the
harms it causes to women. More concretely, we would look beyond harms to the body
and think in broader terms. Only then can the full scope of harms experienced by
women be adequately addressed by a post-conflict vision that is transformative.

Perhaps it matters less what we call this work, or the doctrine and theory under
which it is done. What matters most is answering the questions—is the post-conflict
moment one in which to attempt to improve women’s status, power, and daily lives?
Are the existing hard and soft laws and processes meeting those needs? We think all
post-conflict moments are moments in which womenss lives might be exponentially
improved, because it is during this transitional moment—in which constitutions and
laws are written and rewritten, in which economic projects are undertaken, in which
labor markets are redefined, in which educational systems are built—that opportunities
may open up for women.

8¢ Charlesworth and Chinkin, “The Gender of Jus Cogens” (n. 53) 75.
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Of Jus Post Bellum and Lex Pacificatoria

What’s in a Name?

Christine Bell*

I. Introduction

Contemporary discussion of the term jus post bellum has emerged through two key
disciplines. The first is that of philosophy, where philosophers, mainly North American,
have been provoked by the questions raised by US-led military intervention in Iraq,
and to a lesser extent Afghanistan, to consider how just war theory might apply post
international intervention. Here the approach has been to try to locate an articulation
of jus post bellum as an obligation of repair and reconstruction that would extend the
just war tradition, as typified by the work of Walzer, Orend, and May.! The second dis-
cipline has been that of international law and engagement with jus post bellum as a legal
project that attempts to define and articulate a better international legal regulation of
post-conflict landscapes. A holistic approach to this second project has been pursued
most notably by Carsten Stahn and the Leiden School, whose stated ambition is to
move toward a jus post bellum legal regime that would stand as a third dimension to the
current jus ad bello and jus in bellum, so as to regulate the management of post-conflict
societies.” This legal fashioning of a jus post bellum is conceived as applying across a
range of quite different post-conflict contexts: civil wars, other internal conflicts that
do not meet the scale of civil war, and the internationalized constitution-making and
restructuring processes that have succeeded international military interventions in
Bosnia, Kosovo, Afghanistan, and Iraq.

This chapter largely leaves aside the first philosophical project to interrogate seriously
the second. I aim to contribute to the discussion of whether a new jus post bellum
regime operating across different types of conflict is possible and desirable, and if not,
how we should best situate and respond to contemporary developments in interna-
tional law relating to terminating intra-state conflict.

* Professor of Constitutional Law, Global Justice Academy, University of Edinburgh. I would like
to acknowledge the support of a Leverhulme Senior Fellowship Grant for research into International
Constitutional Law, as supporting this piece. I would also like to acknowledge the research assistance of
Kasey McCall-Smith.

! Michael Walzer, Arguing About War (Yale University Press 2006); Brian Orend, “Ius Post Bellum: A Just
War Theory Perspective” in Carsten Stahn and Jann K. Kleffner (eds), Jus Post Bellum: Towards a Law
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In Part II, I begin by exploring what I argue has been the main driver of the legal
concept of jus post bellum: the relationship between law and practice in contemporary
peace negotiations in deeply divided societies. I argue that a dynamic relationship
between law and practice has generated novel interpretations and even mutations in
the relevant international law so as to give some substance to arguments for a “third
way” regime. I suggest that the current legal state of play is one of partial legaliza-
tion and normative shifts that are uncertain and often lack formal binding legal status.
Drawing on my earlier work, I term these shifts a new lex pacificatoria, in an analogy
to lex mercatoria, to attempt to capture: first, the clear legal effect and import of these
mutations; second, the ways in which they do not derive primarily from international
lawmaking processes and jurisprudence, but a dialectical interaction of international law
and the practice of peacemakers (international and domestic); and third, the legal status
of new normative understandings as “developing” rather than developed law, whose
normative pull stands somewhere between the realm of law and politics.?

In Part I11, I consider whether it is firstly possible, and secondly desirable, to try to
“complete” and develop this lex pacificatoria into a clearer set of legal standards and
even a new regime such as a jus post bellum. I argue that while the discussion of jus post
bellum provides a useful way to explore gaps in how international law deals with peace
settlements and the implementation issues they raise, it is neither possible nor desirable
to develop emerging legal innovations into a fully-fledged legal regime. In other words,
I reject a project of developing and clarifying a holistic jus post bellum as a regulatory
legal framework for transitions from conflict to peace. I suggest as an alternative a role
for international law of articulating broad normative parameters that operate to hold
open spaces of negotiation and contestation about the outcomes of transition and the
meaning of core goals such as peace, democracy, legitimacy, and accountability.

In the final Part IV of the chapter, I attempt to situate the relationship of the conversa-
tion to alternative attempts to conceptualize the post-Westphalian legal order, showing
how different conceptions of that order point to quite different assumptions for how
one might situate and respond to jus post bellum.

II. Pushing International Law’s Boundaries:
Negotiating Peace Settlements

Contemporary philosophical discussions over a jus post bellum have been triggered
by crises over international military intervention in Iraq in particular and an attempt
to examine both the obligations and the justifications of interveners post-conflict.*
However, contemporary legal approaches to jus post bellum have been generated in
response to a wider context of peace negotiations and the moral, political, and legal
issues that surround them, although in recent times they have come to focus more

* Christine Bell, On the Law of Peace: Peace Agreements and the Lex Pacificatoria (Oxford University
Press 2008). See also Christine Bell, “Peace Settlements and International Law: From Lex Pacificatoria to
Jus Post Bellum” in Nigel D. White and Christian Henderson (eds), Research Handbook on International
Conflict and Security Law: Jus Ad Bellum, Jus in Bello and Jus Post Bellum (Edward Elgar 2013).

* Walzer, Arguing About War (n. 1).
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narrowly on the philosophical questions relating to foreign intervention.® These peace
negotiations have resulted in over 700 peace agreements arising in over 90 countries—
a large-scale practice that has been remarkably successful in reducing the level of vio-
lence globally.® This practice interconnects with jus post bellum discussions focused
on international military intervention where international post-conflict reconstruction
involves brokering peace settlements (usually as constitutions) in the divided societies
that remain. An approach to jus post bellum that focuses on peace settlement practices
thus also addresses the dilemmas of these post-international intervention reconstruction
processes, connecting with the subject matter of philosophical approaches.

I contend that the key driver for what appear to be the beginnings of a legal jus post
bellum has been the interface of the practice of peacemaking with international law.
The post-cold war peace settlement context has required international law to mutate
in order to regulate the mediation and implementation of peace settlements. Both
the pressure for a jus post bellum and what might be viewed as its developing content
have emerged from a dialectical interaction of international law with peace processes.
Three aspects of peace negotiations in divided societies experiencing protracted social
conflict have been critical to producing this mutation.

The first is that contemporary peace negotiations have typically included all those
waging war and result in peace agreements that contain fundamental compromises
between competing conflict goals and competing conceptions of what would consti-
tute a “just peace.” The second aspect is that while historically negotiation of conflicts
arising primarily within states were understood to be essentially a domestic political
matter, contemporary peace negotiations involved international actors and organizations
and have been understood (increasingly over time) to be governed by international
law, chiefly international human rights law, international humanitarian law, and, more
recently still, international criminal law and the UN Charter itself. The third factor
is that these negotiations have aimed to produce formal, legalized peace agreements,
typically signed between the parties to the conflict and a range of international actors
and organizations, that serve both as a form of contract or legalized road-map of the
parties’ commitments to each other under the color of international law. The agree-
ments typically “contract-in” aspects of international law—either explicitly or by
using wording taken from such standards—to govern inter-party relationships and
implementation tasks.

These three factors have led to a process of dialectical interaction between inter-
national law and peacemaking practice. This dialectic has revolved around three core
difficulties of “fit” between international legal frameworks and post-conflict environ-
ments, which has been jurisgenerative of new understandings of how international
law can be understood to apply. The first difficulty of fit is one of fitting “hybrid” solu-
tions of peace agreements within the traditional boundaries between international and

«c
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domestic law. Typically, solutions to protracted social conflict in deeply divided
societies have required peace agreements to address both the internal configuration
of the state’s domestic constitutional order (internal self-determination) and its exter-
nal articulations to sovereign statehood (external self-determination). Conceptually,
hybrid negotiated settlements that address both the internal and external legitimacy of
the state, are enforced by a hybrid tapestry of mechanisms in which international actors
“guarantee” the peace agreement’s implementation, working alongside domestic actors
to build the new polity.”

The second difficulty of “fit” is the difficulty of war-peace hybridity: typically post-
settlement contexts exhibit a “no-war, no-peace” landscape that requires international
actors to work with the consent of the parties to the conflict, now re-cast as joint imple-
menters of the new order, but also on occasion requires them to robustly enforce
commitments in the face of local recalcitrance. This landscape poses difficulties for UN
Charter authorization of international intervention because it defies the distinctions on
which the Charter relies, such as: between war and peace, between international and
domestic threats to peace, and between consent-based intervention and non-consent
based use of force. War-peace hybridity also makes it difficult to establish whether
international humanitarian law, international human rights law, or some type of
merged regime governs the post-conflict period and the issues of authorization and
accountability that arise.®

The third difficulty of fit is the difficulty of international law regulating a move from
private corporate use of state power to normative restraint and legitimation as public
power, which is being attempted at the domestic constitutional level. In peace pro-
cesses, international law and international actors inevitably engage with how to achieve
a shift whereby political-military elites engaged in private exercise of power for one
section of society become public actors, using public power governed by law, in pur-
suit of the common good. Achieving such a shift involves difficult political judgments
that increasingly play out under the cover of legal argument. A tension between private
and public interests plays out across peace implementation debates, such as tensions
between individual electoral rights and group rights relating to effective participation
of groups.

A. New emerging law

Each of these issues of “fit” have generated a mutation in understandings of how inter-
national law had to be reconceived so as to regulate this new landscape. These normative
shifts point to the need for some sort of alternative approach to existing legal regimes,
such as is suggested in jus post bellum literature. However, the mutations of interna-
tional law also point to a possible emergent substantive content of any new jus. For

7 See e.g. General Framework Agreement for Peace in Bosnia and Herzegovina (Paris, 17 December
1995) (hereinafter referred to as “Dayton Peace Agreement”) which provided for a range of hybrid institu-
tions including banks and judges.

® Christine Bell, “Post-conflict Accountability and the Reshaping of Human Rights and Humanitarian
Law” in Orna Ben-Naftali (ed.), International Humanitarian Law and International Human Rights Law
(Oxford University Press 2011).
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purposes of time and space, and because I have addressed the matter in detail elsewhere,’
a short outline of this dynamic will be provided rather than its full explanation and
defense.

In short, an emerging “law of the peacemakers” or as I have termed it, lex pacificatoria,
can be argued to have developed in six key areas.

1. A new law of self-determination. The dialectic of law and peacemaking practice
has significantly revised the application of self-determination law. Self-determination
conflicts have been notoriously ill-served by a law that seems to promise states ter-
ritorial integrity and non-state actors representative government—often understood
by them as requiring secession.'® Peace agreement negotiations have moved to recon-
cile self-determination law’s competing pillars of territorial integrity and representative
government by incorporating aspects of internal self-determination and new domestic
constitutional structures with aspects of external self-determination as a revision of the
state’s conception of its external legitimacy.!' Two key devices have been central to this
move: first, the disaggregation and devolution of the power of the state and modalities
of government into group right regimes; and second, the establishment of “fuzzy sover-
eignty”—hybrid solutions in which sovereignty is dislocated from the state as traditionally
conceived, into novel forms of bi-nationalism, or internationalized regimes.

In substance, the new approach to self-determination prioritizes negotiations between
states and non-state opponents as a way of resolving self-determination disputes and
encourages substantive solutions that address the internal configuration of the state as
a polity, so as to include the state’s opponents in structures of government. At the same
time, peace agreement solutions include devices and language that make the sovereignty
of the state less categorically linked to its traditional territorial configuration.

While these revisions have arisen as a matter of political negotiation, and arguably are
primarily a political rather than a legal development, crucially they are underwritten by
both hard and soft law standards that promote inclusion and group rights.'? At a deeper
level, these new practices can assert themselves to constitute a novel new application of
the self-determination legal norm that serves to transcend and therefore reconcile the
norm’s inherent tension between territorial integrity and representative government:
the new law attempts to transcend demands for external self-determination as remedy

° Bell, “Peace Settlements and International Law” (n. 3).
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and internal self-determination as remedy by fashioning hybrid political solutions that
combine both these elements.

2. A new law of gender inclusion and inclusion more generally. Processes of peace-
making focused on politico-military elites who were for the most part men have also
come under pressure from transnational feminist mobilization and increasing interna-
tional unease around handing over what are essentially constitution-making processes
to politico-military elites. The more peace processes and peace settlements have been
understood to provide not just for ceasefires, but for broad constitutional road-maps
which shape and constrain future democratic and constitutional development, the
more they have come under pressure to open up participation. Most notably, legal
standards have emerged which require the inclusion of women in peace negotiations
and that post-conflict equality concerns are addressed. Chief of these is UNSC 1325
(and its successors) which, among other things:

Calls on all actors involved, when negotiating and implementing peace agreements, to
adopt a gender perspective, including, inter alia:

(a) The special needs of women and girls during repatriation and resettlement and for
rehabilitation, reintegration and post-conflict reconstruction;

(b) Measures that support local women’s peace initiatives and indigenous processes
for conflict resolution, and that involve women in all of the implementation mech-
anisms of the peace agreements;

(c) Measures that ensure the protection of and respect for human rights of women
and girls, particularly as they relate to the constitution, the electoral system, the
police and the judiciary."?

These developments can be viewed as the beginning of a process of international
regulation of inclusion in peace and constitution-making processes—albeit one that
lacks serious enforcement mechanisms. However, inclusion standards also aim to open
up state-making processes beyond the corporatist deals between politico-military
elites, to wider public legitimacy.

3. A new law of return of refugees and displaced persons. Traditionally, international
refugee law did not focus on a right to return, either to the country of origin or own
localities and even homes. Peace agreement practice, now backed up by emerging soft
law standards, however, has tended to establish a “right to return” to one’s own country,
locality, and even home, or to be compensated.'* This right is argued to apply with
respect not just to those with formal refugee status but also to displaced and internally dis-
placed persons. These standards together with peace agreement clauses provide for:

« aright to return to one’s country and even locality;
« aright for return to be voluntary;

'* UN Security Council (UNSC) Res. 1325, Resolution on Women, Peace and Security (2000), UN Doc.
S/RES/1325 (31 October 2000). See also other subsequent resolutions (on UN Women website <http://www.
unwomen.org/about-us/about-un-women/> (accessed 7 May 2013)).

* See e.g. UN Commission on Human Rights, Guiding Principles on Internal Displacement (11
February 1998) UN Doc. E/CN.4/1998/53/Add.2 (hereinafter referred to as “Guidelines on the Internally
Displaced”); P. Sérgio Pinheiro, “Final Report of the Special Rapporteur, Principles on Housing and Property
Restitution for Refugees and Displaced Persons, Annex: Principles on Housing and Property Restitution for
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« aright not to be returned where conditions are not safe;

o aright to return to own homes or to be compensated where this is not possible;

« a right not to be discriminated against, having returned, and to political, legal, and
physical security;

« a requirement on parties to the conflict to cooperate with the relevant agencies to
ensure safe and voluntary return;

« a right to be included as a group in decisions about return, including in the peace
negotiations themselves.'®

They exist, however, largely as soft law, with arguments that traditional human rights
also can be re-interpreted as requiring much of the same provision.'®

4. A new law of transitional justice. While traditional approaches to accountability
saw amnesty as a matter of the domestic law of the state, an evolving interaction of
peacemaking practice with international human rights law, international humanitar-
ian law, and more recently international criminal law, together with the production of
soft law standards in particular relating to the rights of victims, has generated a “new
law” of transitional justice that views serious international crimes in internal conflict
(as well as international) as no longer capable of being amnestied.’” This new law also
views some type of settlement-inducing amnesty as permissible and even desirable.'®
It also acknowledges the rights of victims to reparation.'” The new law, however, leaves
largely undefined whether and what practices of amnesty are permissible in the “gray”
middle area—and this gray area is also constantly shifting as the predominance of one
or other poles asserts itself and is contested.*

5. A new legal approach to understanding “consent” and international intervention
post-settlement renewed conflict. The contemporary post-conflict environment relies
heavily on a diverse range of international actors to carry out a diverse range of peace

Refugees and Displaced Persons” (2005) UN Doc. E/CN.4/Sub.2/2005/17. See also Brookings Institution,
Addpressing Internal Displacement in Peace Processes, Peace Agreements and Peace-Building (Brookings
Institute-University of Bern 2007); Gerard McHugh, Integrating Internal Displacement in Peace Processes
and Agreements (Brookings Institute 2010).

!* For peace agreement provision, see e.g. Dayton Peace Agreement (n. 7) annex 7, “Agreement on
Refugees and Displaced Persons” Art. 1; Comprehensive Agreement concluded between the Government of
Nepal and the Communist Party of Nepal (Maoist) (21 November 2006); Arusha Peace and Reconciliation
Agreement for Burundi (28 August 2000).

¢ See e.g. ICCPR (n. 10) Art. 12(3); Universal Declaration on Human Rights (adopted 10 December
1948) UNGA Res. 217 A(III) (UDHR) Art. 13.

'7 Bell, On the Law of Peace (n. 3) ch. 12.

! See e.g. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol II) (adopted 8 June 1977) 1125
UNTS 609 Art. 6(5); Louis Joinet, “Report of the Special Rapporteur, The Administration of Justice and the
Human Rights of Detainees, Question of the Impunity of Perpetrators of Human Rights Violations, Set of
Principles for the Protection and Promotion of Human Rights through Action to Combat Impunity” (1997)
UN Doc. E/CN.4/Sub.2/1997/20/Rev.1, Annex II Principle 25.

1 See e.g. Joinet, “Report of the Special Rapporteur” (n. 18); see also, UN Commission on Human
Rights (UNCHR) Res. 2005/35 (2005), “Basic Principles and Guidelines on the Rights to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law;” UN Doc. E/CN.4/2005/L.10/Add.1; UNCHR Res. 2004/34 (2004), “The
Right to Restitution, Compensation and Rehabilitation for Victims of Grave Violations of Human Rights
and Fundamental Freedoms” UN Doc. E/CN.4/2004/127.

* See e.g. the recent decision of the Inter-American Court of Human Rights in Case of the Massacres of
El Mozote and nearby places v. El Salvador (Merits, reparations and costs) (25 October 2012) IACtHR Series
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implementation functions. These functions can be categorized in terms of four broad
tasks: policing demobilization and demilitarization; guaranteeing and implementing
an internal constitutional settlement; mediating its development; and administering
the transitional period in some form. The scale and nature of international interven-
tion is varied, ranging from forms of low-level peacekeeping, to ad hoc international
involvement in domestic institutions such as hybrid courts, to full-scale international
administration.?!

Asregards UN intervention for the preservation of peace, the UN Charter provides for
consent-based and non-consent based (forcible) intervention in Chapters VI and VII
that is inapposite to the peace implementation context. In short, the Charter framework
contemplates a clear sovereign independent state, capable of giving or withholding con-
sent and clear distinctions between peace and conflict and between international and
non-international threats to peace. Post-agreement ambiguity over “who” constitutes
the state, and whether the war is over, means that such clarity seldom exists in periods
of post-settlement transition.

While little clearly articulated “new law” has emerged, UN attempts to grapple with
the lessons learned through different interventions have illustrated an on-going attempt
to redefine what constitutes a threat to “international” peace, what constitutes “consent”
in a post-settlement terrain government by a peace agreement/contract between the
different parties to the conflict as to a re-configured government, and how to under-
stand and redefine concepts of neutrality and impartiality in the peace implementation
context.>” Central to the attempt to “fit” the international legal framework for inter-
vention to peace-implementation practice has been the attempt to navigate a middle
ground between Chapters VI and VII that would view consent as desirable but retain
some capacity to switch to force-based action in the event that a party to the settlement
is recalcitrant.

However, the implementation tapestry of international involvement is very diverse.
A wide range of international organizations beyond the UN intervene in a range of
ways not requiring UN authorization, often “contracted in” and authorized by the peace
agreement itself, but with their actions otherwise governed only by their own constitutions
(provided of course that they do not contravene the Charter).**

A practical pressure to reconfigure understandings of the legal basis for legit-
imate international intervention derives from the need for international actors,
focused on “implementing” democracy and the rule of law, to be able to articulate

C No. 252, paras 283-96; and in particular the concurring opinion of Judge Diego Garcia-Sayan, which
suggests that thus far, the Inter-American Court has not had to address the context of an amnesty agreed
as part of an attempt to have a legitimate peace versus justice compromise, and suggesting that some level
of amnesty might be tolerated if crafted in a good faith attempt to provide for both justice and peace. Both
opinions available online at the IACtHR website <http://www.corteidh.or.cr/pais.cfm?id_Pais=17&CFID=
2154010&CFTOKEN=38471785>.

*! For a full picture of third party involvement, see Bell, On the Law of Peace (n. 3) 175-95.

2 See e.g. Report of the Secretary General, “Supplement to An Agenda for Peace, Position Paper of
the Secretary General on the Occasion of the Fiftieth Anniversary of the United Nations, Report of the
Secretary-General” (1995) UN Doc. A/50/60-S/1995/1; UN, “Report of the Panel on United Nations Peace
Operations” (2000) UN Doc A/55/305-S/2000/809.

** David Wippman, “Treaty-based Intervention: Who Can Say No?” (1995) 62 University of Chicago Law
Review 607.
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a legal basis for their own intervention—particularly when faced with recalcitrant
parties.**

6. A new approach to questions of accountability of the international actors
engaged in peacekeeping and the implementation of peace agreements more generally.
Traditionally, the spheres of operation of international organizations and the sphere of
the domestic state were understood to be distinct. The accountability of state actors was
through the framework of the state’s institutions and accountability of international
actors through the framework of the international organization’s institutions. In so far
as international organizations committed wrongs within states, any accountability was
contemplated to flow from the international organization to the state; however, when
and how accountability applied remained controversial, depending on matters such as
the relationship between the organization and its member states and what acts were
attributable to the organization.*

Again, these assumptions are inapposite to post-conflict scenarios and tasks and
have forced the attempt to look for new legal solutions. The tapestry of international
involvement in peace settlement implementation tasks, as described above, gives rise to
questions of third party accountability for violations of international law with respect
to local populations. Two international exercises of power in particular give rise to
such demands: the use of coercive force (including detention, torture, sexual violence,
and lethal force) and the exercise of what are normally the powers of government.**
The diversity of international intervention, both in terms of the large number of dif-
ferent international organizations that now intervene fairly routinely in peacemaking
and building tasks, and in terms of the range of functions they undertake, have led to
pressure to develop more appropriate legal standards—often on an ad hoc basis—to
deal with the accountability issues that arise.”” It is beyond the scope of this chapter to
document these, save to note two broad trends. The first trend is that the longer inter-
national actors remain, the more there is pressure to hold them directly to account

** Eva Bertram, “Reinventing Governments: The Promise and Perils of United Nations Peace Building”
(1995) 39 Journal of Conflict Resolution 387.

% Jan Klabbers, An Introduction to International Institutional Law (2nd edn, Cambridge University Press
2009) 271-93.

26 For example, allegations of torture and execution against Belgian, Italian and Canadian UN troops
in Somalia (1992-1995), Commission of Inquiry into the Deployment of Canadian Forces to Somalia,
“Dishonoured Legacy: The Lessons of the Somalia Affair: Report of the Commission of Inquiry Into the
Deployment of Canadian Forces to Somalia” (1997, Minister of Public Works and Government Services
Canada); UN Secretary General, “Special Measures for Protection from Sexual Exploitation and Sexual
Abuse” (2007) UN Doc. A/61/957, detailing sexual exploitation and related offences in the UN system in
2006, including sexual assault and sex with a minor.

7 See e.g. Agreement between the United Nations Interim Administration in Kosovo (UNMIK) and the
Council of Europe on Technical Arrangements Related to the Framework Convention for the Protection
of National Minorities (23 August 2004) <http://www.unhcr.org/refworld/country,,,MULTILATERA
LTREATY,SRB,,,0.html> (accessed 7 May 2013). For a full body of reports and Committee of Ministers
resolutions pursuant to this agreement, see <http://www.cpt.coe.int/en/states/srb.htm> (accessed 7 May
2013); Agreement between the UNMIK and the Council of Europe on technical arrangements related
to the European Convention on the Prevention of Torture and Inhuman and Degrading Treatment or
Punishment (23 August 2004) <http://www.unhcr.org/refworld/country,,MULTILATERALTREATY,SRB,,
,0.html> (accessed 7 May 2013). See further, UNMIK, Press Release, UNMIK/PR/1216 (Pristina, 23 August
2004) <http://reliefweb.int/report/serbia/kosovo-unmik-and-council-europe-sign-two-agreements>
(accessed 7 May 2013). These agreements expressly note in their preambles that they do not make UNMIK
a “party” to the treaty in question.
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with international actors often conceding new mechanisms, in part because to fail to
do so reduces their legitimacy and effectiveness with respect to the local actors they are
trying to influence. The second trend is that it has proved fairly impossible, and seems
likely to so remain, to design broad mechanisms of accountability capable of dealing
with all the types of interveners and covering all their possible functions. International
law—ad hoc or otherwise—just cannot keep up with the case-by-case innovation in
peace-implementation practice.?®

7. Other potential “new law” areas? Two other potential candidates for a new jus post
bellum deserve a mention. The first is that of an over-arching obligation to reconstruct
post-international intervention. Increasingly, lawyers are moving to interrogate whether
law provides for the kind of moral obligation that theorists argue exists.*” Such an obliga-
tion might provide an over-arching framework from which to develop law in the same
manner as the prohibition on the use of force. Scholars largely agree that such an obliga-
tion does not exist, but note the existence of a relevant regulatory framework regarding
re-construction acts.’® In practice, the lack of an over-arching enabling obligation
has not prevented re-construction and on-going intervention post-international
conflict, which has taken place as a matter of course, with international actors some-
times viewing humanitarian law of occupation as the governing legal frame, and sometimes
human rights law.*" In practice, both have required amendment so as to facilitate a
project of “transformative occupation.”**

The second area concerns rules governing the conduct of peace negotiations them-
selves. Existing laws of war contain fairly rudimentary regulation of the conduct of peace
negotiations, with protection of the white flag and a prohibition on perfidy (or treachery),
that attempt to preserve the possibility of negotiations by requiring good faith.**> These
rules have received little attention in the context of intra-state conflict where there is some
evidence that the imperative to prosecute serious war criminals has displaced the idea
that negotiations should be conducted in good faith and that their provisions should
be honored. To give some examples: Charles Taylor was arrested on the back of a secret
indictment on his way to peace negotiations relating to Liberia—albeit for offences
committed in Sierra Leone; the Special Court for Sierra Leone had little qualms about
rejecting arguments of abuse of process and over-turning an amnesty agreed in writing

*® See e.g. Frangoise Hampson, “Administration of Justice, Rules of Law and Democracy, Working paper
on the Accountability of International Personnel Taking Part in Peace Support Operations” (2005) UN Doc.
E/CN.4/Sub.2/2005/42, para. 79.

? See Chayes, “Chapter VII%4” (n. 2); Verdirame, “What to Make of Jus Post Bellum” (n. 2).

%% See Chayes, “Chapter VII%” (n. 2); Verdirame, “What to Make of Jus Post Bellum” (n. 2).

*1 See further, Steven R. Ratner, “Foreign Occupation and International Territorial Administration: The
Challenges of Convergence” (2005) 16 European Journal of International Law 695, 702-3.

%> See further, Adam Roberts, “Transformative Military Occupation: Applying the Law of War and
Human Rights” (2006) 100 American Journal of International Law 580; Al-Jedda v. Secretary of State for
Defence [2007] UKHL 58; Al-Jedda v. United Kingdom App. no. 27021/08 (ECtHR, 8 July 2011) (for some
of the controversies that have arisen as regards attempts to design a new governing legal frame through
UNSC resolution).

% Seee.g. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection
of Victims of International Armed Conflicts (Protocol I) (adopted 8 June 1977) 1125 UNTS 3 Art. 37; 1907
Hague Convention IV Respecting the Laws and Customs of War on Land and its Annex: Regulation con-
cerning the Laws and Customs of War on Land (adopted 18 October 1907) 187 CTS 227.
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in a peace agreement between local protagonists but also international actors;** and,
more anecdotally, mediators in closed sessions appear unconcerned with equality of
arms issues that see non-state actors (many admittedly with nasty pasts) sign blanket
amnesties that, unknown to them, are unlikely to be honored. Where accountability of
war criminals is at stake it seems that concerns about perfidy do not apply.

B. Combined or separate registers? moral philosophy;,
politics, and law

It is worth pausing at this point to emphasize that this emerging “new law” is derived
from examination of legal mutations provoked by peacemaking practice, rather than
conceptual analysis of what an ideal jus post bellum should look like. Emergent new
legal understandings have evolved from attempts to consider how seemingly relevant
standards of international law might be understood to inform peace settlement com-
promises. Yet, the normativity of these settlements can be evaluated with reference to
three quite different normative frames, each of which suggests a different direction
and set of constraints with respect to developing the law. The first is a frame of justice,
which views a normatively just peace as the priority, with reference to human rights,
humanitarian law, and international criminal law as creating ideal demands from
which departure must be strongly justified. The second frame is one of conflict resolu-
tion, which views the need to end the conflict as the dominant normative imperative,
and views international law to be interpreted and applied so as to give effect to this
over-riding normative imperative. The final frame is one that views the achievement of
a particular political outcome, such as liberal democracy, as the dominant normative
imperative, and could tolerate departures from international legal standards if it could
be understood as necessary to that end goal. From this final frame the demands of both
law and conflict resolution are viewed as instrumental to this larger aim of producing
a normative political order.

These three normative frames can be viewed as propelled by three different peace-
building imperatives: imperatives of justice as universal principles; imperatives of
short-term conflict resolution; and long-term democracy-building imperatives. Each
imperative can articulate itself within the language of the other: justice claims can be
presented as conflict resolution imperatives (without justice peace has no content),
or imperatives relating to liberal democracy (e.g. as a rule of law requirement), while
conflict resolution imperatives can be re-framed in terms of justice concerns that
aim to create an even playing field between parties. Each set of imperatives is tightly
inter-linked with reference to the dilemmas of crafting and implementation of peace
settlements. However, at different stages of negotiations different imperatives pull in
different directions, leading to demands that each needs amended in the light of com-
peting imperatives. The emergence of the new lex pacificatoria is in part produced as a
result of this pressure. The area of transitional justice illustrates: classically, the ten-
sion between demands of accountability and demands of amnesty can be understood

** See combined cases Prosecutor v. Morris Kallon, Brima Bazzy Kamara (Judgment) SCSL-2004-15-
AR72(E) and SCSL-2004-16-AR72(E) (Special Court for Sierra Leone) (13 March 2004) para. 72.



192 Of Jus Post Bellum and Lex Pacificatoria

as a tension between principle (accountability as set out in international humanitarian
law and international human rights law) and pragmatism with relation to conflict reso-
lution. However, the justice versus peace tension can also be argued to reflect a clash
of principles and difficulties in deciding which should be prioritized: the principle of
accountability for past acts or the principle of protecting the right to life in the future.
The tension can also be understood as a clash of pragmatic imperatives, and the tension
between conflict resolution as a negative attempt to stop the fighting in the short term
and conflict resolution as a need for long-term liberal democratic structures and the
rule of law as on-going mechanisms for stability in the long term. Ultimately, the idea
that international law suggests a measure of accountability as tempered by a measure
of amnesty enables attempts to find creative ways to move beyond genuine dilemmas
over what best serves peace. The attempt to navigate between these different demands
has produced a range of interpretations by human rights bodies and a range of soft law
standards. While over time these standards have emphasized the need for accountability,
even as they move toward the accountability pole to demand prosecution and punish-
ment, pressure comes to bear from conflict resolution imperatives that reinforces the
permissibility of some forms of amnesty.>> And so, the law continues to suggest in
broad terms a middle gray area in which some form of justice must be delivered but can
be done so concomitantly with some level of amnesty.

C. The uncertainty and instability of the new law

To summarize my proposition thus far:  have argued that the attempt to apply international
law to transitions from conflict has produced reinterpretations of key international legal
doctrines which operate to reshape what are understood to be the boundaries of inter-
national legal regimes and, indeed, international law itself. The attempt to use interna-
tional law to regulate peace agreement settlements and their implementation has been
argued to require new accounts of how international law applies and what it demands.
These new accounts have re-worked the scope and concerns of core international legal
regimes, such as refugee law, human rights law, and humanitarian law, so as to address
the peculiar political dilemmas of transition. I have termed these new developments a
new lex pacificatoria or “law of the peacemakers,” as an alternative to jus post bellum, for
reasons I will elaborate on, but in part because the term marks that these apparent shifts
in international legal doctrine stand somewhere between law and practice.

The developments are partial and unstable and it remains unclear whether the inter-
pretations will be sustained, developed, or rolled back. The new lex does not operate
as a clear new legal regime establishing a set of legal obligations but rather as a set of
programmatic standards that provides guidance and, at times, goes further in creating
a normative expectation as to how the dilemmas of peace settlements can be resolved
concomitantly with the requirements of international law. These programmatic stand-
ards can be gleaned from an eclectic set of sources: novel interpretations of human
rights and humanitarian law that respond to peace agreement dilemmas, new soft
law programmatic standards, the convergent practices of peace-makers as contracted

% See Case of the Massacres of El Mozote (n. 20).
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to legalized peace agreements, and ad hoc standard setting with relation to specific
conflicts.

In none of the six areas discussed are the new legal developments fully established,
consistently enforced, or stable: different areas are undermined by different difficulties.
The new law of self-determination and transitional justice both indicate developments
whereby a “mid-way” law has been developed between more extreme positions of what
the law is or should be. With self-determination, the new law fashions a mid-way
position between positions of “no legal right to external self-determination outside
colonial self-determination” and “a new revised norm of self-determination that per-
mits secession in cases of extreme human rights abuse” With transitional justice the
new law fashions a space between positions of “no amnesty for serious international
crimes” and “amnesty should always remain a part of the negotiator’s tool kit.” In each
of these areas, the compromise position operates as a holding device between different
conflict resolution and legal imperatives in which the parties to the conflict can nego-
tiate a compromise. In other areas of “new law;” new norms are clearly established but
without clear standard-setting and enforcement: laws of return and gender inclusion
remain new and exhortative although attempts to develop them further are ongoing.
In yet other areas of new law—notably that of accountability of peacekeepers—any
emergent re-interpretation or extension of existing norms and forms of accountabil-
ity is both ad hoc and piece-meal. This piece-meal approach in part arises because of
political difficulties of holding international actors accountable to local population. But
it also derives from the impossibility of designing norms that would provide a coher-
ent framework of accountability capable of general application across all intervention
contexts, to all people, for all functions. The shape of international intervention is too
innovative, diverse, complex, and fluid to be amenable to holistic regulation in generally
applicable standards.

III. From Lex Pacificatoria to Jus Post Bellum?

The question remains, therefore, as to whether this lex pacificatoria could be refined,
stabilized, and built upon to create a coherent legal framework for peace settlements: in
other words, could we develop a new coherent regime, as has been suggested in jus post
bellum literature? The very partiality and instability of the lex pacificatoria means that it
is indeed tempting to view it as a lex ferenda, or “developing law;” whose natural trajec-
tory would seem to be toward a more established lex lata in the form of a fully worked
out body of law capable of regulating transitions from conflict. We might, from this
perspective, view the lex pacificatoria as lex ferenda and jus post bellum as its possible
future as imagined new lex lata. I now turn to set out why I nonetheless view the project
of development and clarification as both impossible and undesirable.

A. Naming as conceptualizing

Before considering whether and how the legal developments should be further codified,
I wish to address the question of naming any imagined new lex lata a jus post bellum.
From one point of view, we need not be too concerned at this stage with how to name
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any possible new regime—the important matter is to decide whether there should be
one and what it might comprise. However, naming legal developments also categorizes
them and situates them within the international legal system with consequences for
how we conceive of their relationship to existing branches of international law.

At a simple descriptive level the term jus post bellum appears inapposite to the prac-
tice of peacemaking. The legal gaps that need to be addressed by law do not manifest
themselves post-conflict but during the process of settlement itself. It is relatively easy
in inter-state conflicts to define the post-bellum period as that beginning with the formal
conclusion of the international military conflict. However, if one examines contemporary
inter-state conflict such as in Kosovo, Iraq, and Afghanistan, this period is less obviously
post-bellum in terms of violent conflict within the state in which international actors
inevitably become involved. The task remains one of resolving an intra-state conflict.

In more classic intra-state conflict, negotiations of an end to fighting often required
agreement over the post-settlement political and legal institutions: the negotiation of
a formal indefinite ceasefire requires the negotiation of some sort of constitutional
road-map containing commitments relating to self-determination, inclusion, govern-
ment, constitutional structure, and the return of displaced persons. Also included are
issues such as whether amnesties are given or accountability mechanisms put in place
and whether displaced people are to returned or re-settled. An end to intra-state conflict
will only be forthcoming if the parties are satisfied with what they are able to negoti-
ate with respect to the post-conflict settlement. The regulation of transition, therefore,
involves the regulation of peace settlement terms as well as the environment that fol-
lows. This environment is circumscribed by compromises agreed in the peace agreement
text—shaped by balance of power between the parties—which continue to dominate
arguments over how international law should apply.

Of course this objection to jus post bellum as a term could be dismissed as a semantic
quibble: if some sort of even partial ceasefire is called to enable talks, then the period
of negotiation could itself be understood to be part of the post-conflict period and the
content of a peace agreement the subject of jus post bellum regulation. There is little
point, it could be argued, in taking the descriptor post bellum too literally by tying it too
tightly to a preceding ceasefire—we could understand a jus post bellum more flexibly as
dealing with peace negotiations themselves.

Yet, a deeper objection to the term jus post bellum remains: the term jus post bellum
locates the project as a part of the laws of war. The idea of a jus post bellum draws its
name from the two-part division of the law of war into jus ad bellum and jus in bello. It
suggests adding a third jus post bellum in a tri-partite division that would complete the
two existing bodies of law by providing for the regulation of the post-conflict terrain.
The name jus post bellum locates regulation of post-conflict environments as part of the
law of war. In so doing, it begs the question of how this “interim” period between war
and peace relates to the larger two-part division of international law into the laws of war
and the laws of peace. If we return to Grotius, he divides international law into the laws
of war and the laws of peace, with the law of peace largely everything that is not the law
of war—the regulation of non-conflicted relations between states.>® The period at the

*¢ Hugo Grotius, On the Law of War and Peace (John W. Parker tr., Cambridge 1853).
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end of a conflict until some specified point thereafter could be considered as the final
stage of the conflict: albeit aberrational in terms of a strict application of the laws of war
because it requires addressing how best to terminate and mop up the conflict. However,
this period could also, of course, be considered the first stage of a law of peace: albeit
aberrational from normal peaceful relations and doctrines because peace is contingent
and partial. Interestingly, the etymology of the term “peace” as “pact” or “pax” speaks
to a conception of peace as an aberration to a normal context of war, in which the pact
constitutes an interregnum that is initially aberrational and temporary.*’

The label jus post bellum is arguably spiritually wrong because it locates the project
as one of regulating the post-conflict terrain with regard to the continued, if mediated,
framework of the laws of war, rather than asking what it would mean to regulate the
space between war and peace.

This problem is more than spiritual or semantic. The term jus post bellum in fore-
grounding the project as one of continued regulation of the vestigial dimensions of con-
flict, reinforces the conflict as the jurisgenerative frame, and presents the task in hand
as one of repair. In contrast, if the legal project is viewed as a project of constructing a
transition in the face of contestation between the parties, the dilemmas of transition
become the jurisgenerative frame with a focus on the future rather than the past.*®
Crucially, understanding the space of attempted regulation as a space of transition does
not just point to a quite different role of law, but also points to the fact that law and legal
argument are themselves implicated in the contestation over the direction and end
goals of transition. While the jus post bellum label suggests a project of international
law-making aimed at codifying and extending existing laws of war so as to regulate
post-conflict tasks, the idea of a law of transition points to a more controversial role for
international law in defining the domestic polity and the legitimate ends of transition,
when those ends are in part what the parties—domestic and international—require to
negotiate between them. Arguments for particular applications of international law, in
this context, often relate to parties’ preferred outcomes for transition, whether these
are the status quo ante, a completely transformed state structure in which power is
radically re-distributed between state to non-state actors, or the mechanisms of liberal
democracy that international actors tend to view as centrally required.

B. Is a jus post bellum possible?

Once we recognize that the outcomes of transition are at stake in debates over the
application of international law, then we need to acknowledge that international law
encounters connected legitimacy and efficacy problems in trying to move conflict reso-
lution in the direction of particular outcomes. International law is not just the subject

%7 The etymology of the very word “peace” comes from the classical Latin pacim or pax, which meant
“treaty of peace, tranquility, absence of war,” closely related to the Proto-European-Indo concept of pak—to
fasten, in turn related to pacisci which meant “to covenant or agree” See online etymology dictionary at
<http://www.etymonline.com/index.php?search=peace&searchmode=none> (accessed 7 May 2013). This
dictionary also states that the word came to replace the Old English fid, also sibb, which also meant “hap-
piness;” cf. Charles Talbut Onions, The Oxford Dictionary of English Etymology (Clarendon Press 1966).

*% Teitel, “Rethinking Jus Post Bellum” (n. 5).
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of change, but also the object of contestation. As a result, a number of practical prob-
lems impinge on whether a more fully-fledged jus post bellum can be achieved, as will
now be examined.

Difficulties of “legislating” in international law

An initial problem of development lies into how to produce new international law.
The clearest and most obvious form of an established jus post bellum would be as a
new legal regime—perhaps as Orend suggests, a new fifth Geneva Convention.> It
remains unclear, however, who would design and sign up to any new regime. Practices
of international law-making are complex and typically protracted. Multi-lateral treaties
involve complex and lengthy interstate negotiations that increasingly involve a host of
other non-state actors.*’ There is no clear will or capacity to agree a new “fifth” Geneva
Convention or suchlike, and much danger in opening up contested areas of the exist-
ing four Conventions and their Protocols—many of whose provisions are also argued
to be anachronistic.

A second problem relates to whether it is possible to craft a new regime that would
cover the breadth of the lex pacificatoria as an integrated whole. Where soft law guid-
ance and binding jurisprudence currently exists it relates to one dimension of transi-
tion—refugees, transitional justice, gender, or third party accountability. It is difficult
to imagine how the developing soft law of these disparate areas could be woven into a
coherent, unified formal legal regime capable of regulating all aspects of transition and
covering all possible permutations of international intervention.

Even if the will did exist it is unlikely that consensus could be reached on the content
of any new regime. Attempts to codify, even in soft law standards, some of the “new
law’s” current content—such as principles of transitional justice—have often found-
ered or produced very vague general principles.*' This failure is not the result of a sim-
ple lack of commitment or will. There are real conceptual problems, for example, in
producing clearer guidelines on exactly how accountability should be balanced with
amnesty. Chief among these difficulties is that of containing the consequence of any
new standard for how we understand the underlying legal regimes to apply in less con-
troversial settings. For example, is an explicitly transitional justice to be articulated
as an exception to norms demanding accountability or a differentiated application of
them appropriate to the transitional state?*? Even the latter conception requires criteria
that would contain this differentiated application to the transitional setting.

3 Orend, “Ius Post Bellum” (n. 1).

0 Alan E. Boyle and Christine Chinkin, The Making of International Law (Oxford University Press 2007).

“ See UN Human Rights Council Res. 9/10 (2005) <http://ap.ohchr.org/documents/E/
HRC/resolutions/A_HRC_RES_9_10.pdf> (accessed 7 May 2013), which started life as an attempt to artic-
ulate transitional justice principles, but in its end format resulted in these rather vague exhortations to the
process of developing a UN position on transitional justice.

42 TheOffice ofthe High Commissioner of Human Rights definestransitional justiceas follows: “ Transitional
justice consists of both judicial and non-judicial mechanisms, including prosecution initiatives, reparations,
truth-seeking, institutional reform, or a combination thereof. Whatever combination is chosen must be in
conformity with international legal standards and obligations.” See Office of the High Commissioner of
Human Rights website <http://www2.ohchr.org/english/issues/rule_of_law/transjustice.htm> (accessed 10


http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_9_10.pdf
http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_9_10.pdf
http://www2.ohchr.org/english/issues/rule_of_law/transjustice.htm
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New, rather than no, boundary dilemmas

While the pressure for a new international legal regime arises in part to escape the
boundary dilemmas of existing regimes, a new regime would merely present a new
set of “boundary” dilemmas. The creation of a third-way regime understood as a third
prong of the laws of war appears to remain tied to drawing artificial lines between types
of conflict and peace settlement, when the call for new law responds to the perceived
need to operate without these types of boundaries.

The first new boundary dilemma concerns what types and scales of conflict the
new regime would apply to. The very scale of peace agreement practice illustrates the
diverse conflict situations on which a jus post bellum might seek purchase: fully fledged
international wars, Protocol II non-international armed conflict, conflict governed by
Common Article 3 of the Geneva Conventions, and conflict that falls outside humani-
tarian law definitions altogether. The types of legal mutation we have examined have
arisen in response to all these types of conflict. If the categories of humanitarian and
human rights law are to be merged, this opens up a much broader range of conflicts to
which the jus post bellum applies, than those engaging only humanitarian law. There are
arguments that one should keep a broad approach. As Ni Aolain and Gross argue, when
one reaches lower scales of conflict, there can be little at stake besides the politics of
how one labels the conflict legally, in deciding whether a permanent state of emergency
or a common Article 3 conflict applies.*> However, as conflict mutates post-settlement
the boundaries between international armed conflict, internal armed conflict, and organ-
ized crime are becoming increasingly difficult to disentangle and regulate through
different regimes. Trying to create a new bounded space between “conflict” and “peace”
stands to be artificial and even to obscure the ways in which conflict mutates.

A second associated boundary dilemma relates to how to define a distinct transition
in temporal terms. Peace settlements are often only partially implemented, with sporadic
or sustained violence re-emerging. Post-settlement is not the same as “post-conflict,”
although the literature often assumes that it is. Often, no consensus exists between
any of the parties (including international third parties) as to whether a situation is
“post-conflict,” or when a distinctive “transition” begins and ends. The fluctuating
nature of post-conflict violence indicates a difficulty in deciding when any new jus
post bellum might apply. Without a clear sense of such boundaries it is unclear when
the differentiated standards of any jus post bellum would begin or end. This question
of temporality is not easily resolved. Political science scholars dealing with questions
of “democratization” and “transitology” have not found a ready consensus over fixed

June 2013). The UN Secretary General’s 2004 “Report on Transitional Justice and the Rule of Law” defines
transitional justice as “the full range of processes and mechanisms associated with a society’s attempts to
come to terms with a legacy of large-scale past abuses, in order to ensure accountability, serve justice and
achieve reconciliation. These may include both judicial and non-judicial mechanisms, with differing levels
of international involvement (or none at all) and individual prosecutions, reparations, truth-seeking, insti-
tutional reform, vetting and dismissals, or a combination thereof” UN Secretary General, “The Rule of Law
and Transitional Justice in Conflict and Post-Conflict Societies” (2004) UN Doc. S/2004/616, para. 8. These
attempts to define transitional justice in terms of mechanisms appear designed to avoid difficult questions
of the extent to which transitional justice implies a revision of human rights norms.

** Oren Gross and Fionnuala Ni Aoldin, Law in Times of Crisis (Cambridge University Press 2006).
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boundaries or criteria that would define clear stages in a process.** They have looked for
these criteria as a matter of good comparative practice rather than a matter of defining
when relevant legal standards apply—a purpose that arguably would require an even
more impossibly precise delimitation of a beginning and end to transition. Lawyers
engaging with the role of law in “transition” have tended to avoid the question of how
to define it, largely failing to discuss or theorize what types of transition they are talking
about.*

Courts, however, inevitably have to adjudicate boundary disputes. There is a nascent
jurisprudence emerging from international human rights courts relating to when
transition enables some sort of attenuation of human rights standards: what might be
considered an embryonic jurisprudence defining—indirectly—when transition might
be considered to be at an end. This jurisprudence illustrates some of the difficulties of
any definitive legal policing of temporal boundaries. The European Court of Human
Rights, for example, has found restrictions on the electoral participation of former
communist party members in formerly communist states to be justified even 15 years
into democracy, although they found that the longer the passage of time from authori-
tarianism, the greater the burden of justification on any restriction.*® Yet in Bosnia and
Herzegovina, the Court found consociationalism (or power-sharing) between groups
to fall foul of election rights ten years after the conflict’s end because it could not be
justified to be necessary to avoid an imminent threat to peace.”” These decisions point
to the difficulty of finding legal criteria that would operate across conflicts to define the
post bellum period in which some human rights leeway is permitted. They also suggest
that the transitional period may be defined differently for different rights, because
proportionality tests may play out differently. In other words different post bellum
periods may exist for different purposes. More fundamentally, however, the cases raise
the question as to whether courts are the competent bodies to make a determination as
to when transition ends, given that this decision is one that involves primarily politi-
cal considerations relating to the local political climate—something that international
courts have little capacity or legitimacy in judging.*®

The language of jus post bellum appears to contemplate a re-drawing of boundaries
rather than their elimination. The new boundaries will inevitably become the subject

** Transitionology literature defines transition in terms of a short period of time between the initiation
of a point of change, and democratic elections, see Juan Linz, “Transitions to Democracy” (1990) 13 The
Washington Quarterly 143, while consolidation of democratization literature attempts to define a broader
transition as including the process of “consolidation of democracy,” a temporal period that is much more
contested. See e.g. Samuel P. Huntington, The Third Wave (University of Oklahoma Press 1992) 266; Ben
R. Schneider, “Democratic Consolidations: Some Broad Comparisons and Sweeping Arguments” (1995) 30
Latin American Research Review 215,219; Carsten Q. Schneider, The Consolidation of Democracy: Comparing
Europe and Latin America (Routledge 2008).

5 Christine Bell, “Transitional Justice, Interdisciplinarity and the State of the ‘Field’ or ‘Non-Field’”
(2009) 3 International Journal of Transitional Justice 5.

6 Cf. Zdanoka v. Latvia App. no. 58278/00 (ECHR, 16 March 2006) with Adamsons v. Latvia App.
no. 3669/03 (ECHR, 24 June 2008) and Ta ‘nase v. Modlova App. no. 7/08 (ECHR, 27 April 2010). See
further Michael Hamilton, “Transition, Political Loyalties and the Order of the State” in Antoine Buyse and
Michael Hamilton (eds), Transitional Jurisprudence and the ECHR: Justice, Politics and Rights (Cambridge
University Press 2011) 151-84.

47 Sejdic¢ and Finci v. Bosnia ¢ Herzegovina App. nos 27996/06 and 34836/06 (ECHR, 22 December 2009).

8 See further Bonnello dissent in Sejdic and Finciv. Bosnia (n. 47); Christopher McCrudden and Brendan
O’Leary, Courts and Consociations (Oxford University Press 2013).
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of contestation that will form a part of the broader political picture of contestation over
the nature and direction of transition. The language of law and legal boundaries may
obscure the political nature of the decision that is being taken. To return to the case
law just discussed, it can be argued that beneath an apparent emergent legal articula-
tion of the temporal boundaries of jus post bellum exceptionality, the European Court
of Human Rights (ECtHR) in both cases based its decision on unarticulated assump-
tions relating to whether such measurements could be justified as necessary to achieving
a particular liberal democratic outcome. An underlying concept of promotion of liberal
democracy can be understood (if not endorsed) to underlie both the decision to allow
a restriction on electoral participation for former communist party members, and the
decision to roll back group-rights measures in Bosnia Herzegovina. So, a longer more
open-ended transitional period was tolerated in the former, where the impact on the
individual’s rights were understood by the court to be justified by a need to preserve
and build liberal democratic values in the face of an ongoing (non-violent) communist
threat; and a shorter period in the latter, where the Dayton Peace Agreement’s conso-
ciational mechanisms were understood to constitute a form of “ethnic engineering”
that stood in the way of a more “normal” longer-term liberal democratic development.
The main point is that in both decisions, the court appeared to engage with questions
of temporality, and the length of time passed from the violent or authoritarian past that
justified the measure, but on closer examination can be understood to use discussions
of temporality to bolster liberal democratic outcomes. Both cases raise the question
again as to whether courts can competently and legitimately determine the relation-
ship of the limitations of rights to asserted liberal democratic futures without capacity
to engage in a contextual political examination of the existing political structures.*’
Rather than pursuing a project of new boundaries, it may be better to consider when
and how legal innovation is needed to resolve fundamental conflicts as to the state’s
foundations, inclusion in the polity, and its concept of political equality. Recently, the
possible boundaries of any jus post bellum have been pushed even further, as a range
of settled western liberal states have turned to the language of transition. Some of the
language of transition and some of the dilemmas—such as those of transitional justice—
present in moves from authoritarian regimes to democratic ones, or even in constitu-
tional transitions in Western Democracies. Recently, settled liberal states have moved
to the language and mechanisms of transitional justice to address the legacy of conflicts
long past, such as those of Spain’s dictatorship, Australia’s treatment of aboriginal peo-
ples, or even the unaddressed cases of the civil rights movement in the United States.*
In all of these situations, the conflict may be long past, and armed conflict as such may
never have existed at all. Arguably, the language of transition is invoked here to
assist symbolic moves from one type of state self-understanding to another: an attempt
to create a transition in the nature of the state. Innovative extra-legal remedies are

*° McCrudden and O’Leary, Courts and Consociations (n. 48).

%% For a discussion of these developments, see Anne Orford, “Commissioning the Truth” (2006) 15
Columbia Journal of Gender and Law 851; Stephanie Golob, “Volver: the Return of/to Transitional Justice
Politics in Spain” (2008) 9 Journal of Spanish Cultural Studies 127; Christopher Lamont, “Justice and
Transition in Mississippi: Opening the Books on the American South” (2010) 30 Politics 183.
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required because of the passage of time, but also because symbolic as well as real issues
of inclusion and state accountability require to be addressed.

Again, the language of jus post bellum in suggesting the need to fashion new legal
responses to transitions from war to peace obscures the need for an approach to law
capable of understanding its relationship to political transitions defined more broadly
and vaguely as transitions from unjust and un-inclusive constitutional pasts to more
just and inclusive futures: projects that exist as much as projects of collective political
imagination as projects of technical legal and political reform. Strong arguments for
innovative legal mechanisms to deal with past human rights abuses arise even in set-
tled contexts, in situations where traditional legal responses—such as those of criminal
law—fail to fit political demands for forms of accountability that address not just the con-
duct of individuals but how the state conceived of itself, how it defined the legitimacy of
its constitutional origins, and justified the discriminatory political actions and laws that
flowed from its exclusive, discriminatory, and ahistorical self-conception. In other words,
peacemaking may continue to be required for a range of conflicts long past, and it may
be that rather than either a jus post bellum or even a law of transition in a narrow sense,
societies continue to require capacity to generate innovative legal responses to questions
of political and legal institutional reform when justice demands are made that challenge
the moral and legal integrity of the state. Rather than a jus post bellum this points to a lex
pacificatoria that has relevance wherever projects of state transformation are asserted.

C. Is ajus post bellum desirable?

These practical problems prompt the question of whether a new “third way” regime
in the form of a clearly articulated jus post bellum is desirable. It can be argued that
the partial nature of the lex pacificatoria leaves vital room for negotiations, and that
the consent of the parties to a conflict to new political and legal arrangements is vital
to ending the conflict. Rather than constituting lex ferenda that requires to be devel-
oped, I seek here to argue that the project of legal regulation of transition requires an
approach to international law that is capable of moving beyond binary categories of
lawful/unlawful, war/peace, or domestic/international and the notion of enforcing par-
ticular outcomes to negotiated transitions.

There are advantages to having international law as a partial guide that attempts to
suggest normative requirements rather than prescribe. Guidelines for peace agreement
content may be more appropriate to enabling negotiated solutions than developing
international law so as to require particular substance. A broad sketching of the possi-
ble parameters of the relationship between accountability and amnesty, exhortations to
include women, and “best practice” guidance on the return of refugees and displaced
persons leave some room for the parties to negotiate solutions with some flexibility.
Binding international legal standards making detailed provision on what is required
would effectively operate to require a particular blueprint of any political deal, narrow-
ing the parties’ room to maneuver: the more law specifies peace settlement terms, the
less the parties are able to negotiate. Development of these standards into a fully-fledged
new regime would run the risk of effectively establishing legal pre-requisites to negotia-
tions. Ends to war that are ambiguous in justice terms are often preferable to protracted
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intra-state conflict with little just-war basis and both sides often targeting civilians as a
central tactic. While a more flexible approach to what peace settlements should provide
for in human rights terms appears weaker than a clear normative injunction, and may
indeed result in a rather less than satisfactory result on many issues, what is lost in sub-
stance may be gained in the commitment and ability to implement what little is agreed.

More positively, the partially formed state of the lex pacificatoria may assist and ena-
ble international mediators to support and move forward some normative boundaries
to peace negotiations. At present, the “new law” of peacemakers operates as a hold-
ing device for disagreement over what law and conflict resolution requires and should
require. For example, in the area of transitional justice, it holds together the idea that
both accountability and amnesty are useful and permissible and some sense of where the
line should be drawn between them. In the undefined middle space lie possibilities for
negotiated settlement. Moving to some sort of clear definition of the permissible space
for negotiation in between would expose the lack of international consensus on what that
space is, reinvigorating the pull to either pole and perhaps excluding the middle ground.
At present the middle ground exists as a form of “détente” between competing notions
of how peace and justice should be reconciled—the detent held in place by agonistic
discourse between different conceptions of what conflict resolution, morality and law
require.

IV. Situating Jus Post Bellum within Wider
Discussions of International Law’s Future Directions

While the label jus post bellum situates legal developments with reference to the laws of
war, it also situates the discussion over the role of international law post bellum within
broader debates over the nature of the international legal system. These debates involve
competing views of how best to re-conceive international law beyond its traditional
Westphalian conceptualization as a law between states. In suggesting a new regime, the
jus post bellum rubs up against competing visions of what the post-Westphalia concept
of international law is and should be. How one understands the relationship of jus post
bellum to the changing nature of international law, affects one’s view of the legitimacy
and usefulness of the jus post bellum project, but it also affects how one might approach
any attempt to develop and clarify the law.

Several different conceptions of the post-Westphalian international legal system
have been argued to be at play: international law as a law of regimes in which regime
experts are empowered to make political decisions under cover of law; interna-
tional law as now requiring liberal democratic outcomes perhaps supplemented
by its capacity to now recognize the subjectivity of the person; international law as
realist uni-polar hegemony; and international law reconceived in terms of projects
of global administration.’* Each of these competing visions can be understood to
situate and understand a jus post bellum differently, with different conclusions as to its
development. A short discussion illustrates.

1 Cf. Neil Walker, “Beyond Boundary Disputes and Basic Grids: Mapping the Global Disorder of
Normative Orders” (2008) 6 International Journal of Constitutional Law 373.
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A. International law as law of regimes

Arguments for a new international legal regime could be understood to contribute to
the creation of international law as fragmented into regimes, this fragmentation replac-
ing a concept of international law as the law of states.>* If the project of international law
is seen as having moved from the “international law” of states to the “international law
of regimes,” then the creation of a new regime may perhaps be understood as inevita-
ble but will be evaluated differently by those who think specialist regimes are a useful
development of international law and those who are concerned about international
law’s fragmentation. Beyond a general concern with fragmentation, harsher critiques
of international law as the “law of regimes” have been made, namely that understand-
ing international law as a law of regimes repositions international lawyers as regime
experts, and the politics and majesty of international law become lost in a series of
inter-regime battles approached as technocratic projects.”® From this point of view,
even the technocratic project of “fixing messes” by clarifying post-conflict soft law as a
jus post bellum has a politics: the politics of obscuring what is at stake in regime dis-
putes of experts through arguing over inter-regime boundaries.>*

B. Liberal international law

Alternatively, if the post-Westphalian project of international law is viewed as the inter-
national promotion, and even requirement, of liberal statehood, then one may view the
current lex pacificatoria’s incomplete nature as a way-station toward achieving a clearer
jus post bellum. But this conception of international law’s future will connect develop-
ment of the jus post bellum to the promotion of liberal democracy as an outcome. The
project of embracing and building a new jus post bellum, from this perspective, is very
clearly tied up with ensuring that international law promotes the emergence of a lib-
eral democratic state and so would develop the jus so as to ensure that such a state is
delivered. Thus, some of the more fluid dimensions of the lex pacificatoria as a tool of
navigation between the international and the domestic, times of conflict and times of
peace, would be rejected in preference of a notion of jus post bellum exceptionality as
a permitted temporary exceptionalism, bounded by its justification as in service to a
liberal democratic outcome. For example, power-sharing and group rights might be
tolerated short term, but only in so far as they can be justified as necessary to move
towards a more classic form of liberal democracy which is suspicious of group accom-
modation.”® Similarly, short-term amnesties might be tolerated with a pressure to move
to full human rights accountability for all, as the threat of conflict subsides. Elements
of both these approaches can be seen in existing human rights case law, as discussed.

2 Martti Koskenniemi, “The Fate of Public International Law: Between Technique and Politics” (2007)
70 Modern Law Review 1.

3 Koskenniemi, “The Fate of Public International Law” (n. 52).

** Koskenniemi, “The Fate of Public International Law” (n. 52); David Kennedy, “The Mystery of
Global Governance” in Jeffrey L. Dunoft and Joel P. Tracthman (eds), Ruling the World? Constitutionalism,
International Law, and Global Governance (Cambridge University Press 2009).

*% Cf. Anne-Marie Slaughter, “Pursing the Limits of the Liberal Peace: Ethnic Conflict and the ‘Ideal
Polity’” in David Wippman (ed.), International Law and Ethnic Conflict (Cornell University Press 1998).
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Moreover, the liberal international lawyer may be predisposed to reasserting the state
as the only appropriate power-holder, whose monopoly on the use of force must be
bolstered by requiring the punishment of non-state actors and installing a standard
set of legal and political institutions—again with some evidence of the International
Criminal Court in paying this “claw-back” role.

However, if the development of liberal peacemaking is viewed skeptically, these
attempts may be resisted in favor of acknowledging and working with prevailing domestic
power-structures—even when profoundly illiberal, while understanding the contingent
nature of both state and non-state legitimacy. In fact, those who take this view argue
that such a project will inevitably result in any case: case studies question whether what
emerges from liberal peacemaking practices is in fact “liberal peace” or a hybrid variant
where top-down imposition of liberal institutions competes with bottom-up resistance
operating to preserve indigenous power structures, which often subvert the liberal peace-
making project.®® As a result, scholars such as Mac Ginty suggest that international inter-
veners should remain more open-minded as to the legitimacy of local forms of political
organization, become more creative in responding to these forms of legitimacy, and less
assured and ready to roll out liberal international blueprints.>” The role of law, from this
perspective, should be one of a limited ambition aimed at constructive engagement with
the dynamic of imposition and resistance, rather than an attempt to require, ever more
militarily forcibly, a move towards Western liberal values and institutions in situations
where all the political pre-requisites are missing.

C. International law as uni-polar hegemony

There are also those who may be skeptical of a jus post bellum on realist grounds,
namely that its strong association with the justifications for international intervention
means that it cannot be separated from uni-polar attempts to pursue the interests of
the United States and its allies, and that its development and application cannot resist
being subverted to those ends. From this perspective, the move from existing regimes
of human rights and humanitarian law to some sort of merged regime may be viewed
suspiciously as enabling their selective application in pursuit of the ambitions of the inter-
national hegemon as the example of retaining administrative detention while rejecting
the wider constraints of the law of occupation, or resisting human rights standards with
respect to international actors seeking to transform the domestic landscape. The case
of Iraq illustrates the potential conflicts that can result from attempts to legislate new
jus post bellum regimes by UNSC Resolution and the conflicts that can result between
those resolutions, the UN Charter and human rights standards promulgated by the UN

%% Roger Mac Ginty, “Hybrid Peace: The Interaction between Top Down and Bottom Up Peace” (2010)
41 Security Dialogue 391.

%7 Mac Ginty, “Hybrid Peace” (n. 56) 391. See also Roger Mac Ginty, International Peacebuilding and
Local Resistance (Palgrave Macmillan 2011); Volker Boege, Anne Brown, Kevin Clements, and Anna
Nolan, “On Hybrid Political Orders and Emerging States: What is Failing—States in the Global South or
Research and Politics in the West?” in Martina Fisher and Beatrix Schmelzle (eds), Building Peace in the
Absence of States: Challenging the Discourse on State Failure, Berghof Handbook Dialogue Series, no. 8
(Berghof Research Centre 2009) and responses to it <http://www.berghof-handbook.net/documents/
publications/dialogue8_boegeetal_lead.pdf> (accessed 7 May 2013).


http://www.berghof-handbook.net/documents/publications/dialogue8_boegeetal_lead.pdf
http://www.berghof-handbook.net/documents/publications/dialogue8_boegeetal_lead.pdf

204 Of Jus Post Bellum and Lex Pacificatoria

or other regional organizations. These are conflicts for which there is no clear body capa-
ble of providing authoritative resolution in a way that is persuasive across all the compet-
ing potential sites of authoritative interpretation.

D. Developing international law as project

A final approach to the relationship of ius post bellum with international law might involve
reconceiving the jus post bellum as a discursive legal project, rather than an attempt to
fashion a new regime. Jus post bellum might be a way of understanding how legal prin-
ciples inform situations or come to assert themselves. An analogy can be made to the
“Global Administrative Law” project, which considers whether and how free floating prin-
ciples of administrative law might operate to govern “global administrative spaces” that
exist beyond the reach of domestic law and yet are largely unregulated by international
law as traditionally conceived.*® The global administrative law project stands as project of
exploration rather than concrete legal proposal—in some articulations at least. However,
it also stands as a caution and alternative to larger “C” projects of trying to fashion a more
holistic form of international constitutional law as a new international legal order. In con-
trast to international constitutional law proponents, the global administrative law project
attempts to remain relatively open as to whether the developments it charts are capable
of delivering the kind of legitimacy that international law looks for as it cuts free from its
Westphalian sources of legitimacy rooted in the consent of states.*® The global administra-
tion law project can remain neutral as to whether it is possible to develop global adminis-
trative law, or whether it must remain a ‘project’ where instances of global administrative
law can merely be observed and embraced as part of a dynamic of international legal plu-
ralism. As a project of legal pluralism, global administrative law does not need to solve all
problems of authority because it assumes that a new hierarchical ordering of international
law that would replace the Westphalian model is just not possible, and that authority will
always have to be negotiated between different sites of authority.*’

It would be possible to similarly reconceive of the jus post bellum concept as a heuristic
device for understanding the dilemmas of how law applies to transitions. This incarna-
tion would bring it closer to the concept of lex pacificatoria. This approach opens up
the possibility of saving jus post bellum from the impossibility of its regulatory ambi-
tion by re-inventing it as discussion of the possibility of regulation. To some extent, the
philosophical exploration of jus post bellum in attempting abstract articulations of what
should be already admits its own aspirational quality.

V. Conclusion

The idea that jus post bellum might best be understood as a way of talking about the
competing moral, legal, and political imperatives of peacebuilding brings the concept
close to that of lex pacificatoria, which I return to defend. The term lex pacificatoria

*% See e.g. Benedict Kingsbury, Nico Krisch, and Richard B. Stewart, “The Emergence of Global
Administrative Law” (2005) 68 Law and Contemporary Problems 15.

** See Nico Krisch, Beyond Constitutionalism: The Pluralist Structure of Postnational Law (Oxford
University Press 2012).

%0 Krisch, Beyond Constitutionalism (n. 59).
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acknowledges that international law may usefully be shaped by conflict resolution
innovations, even as it attempts to shape settlement terms, and that it is important to
understand the two-way nature of the interface. In remaining open to viewing both
those parties to the conflict and international actors as peace-makers capable of the
generation of pluralist and competing legal standards, the term lex pacificatoria also
points to the contingent nature of new ad hoc legal developments and the possibility
both for them to be further developed into new normative understandings, but also
the real possibility of retreat. In contrast to the more robust notion of jus post bellum,
the conceptualization of the lex pacificatoria does not signal a fully-fledged regime as a
possible, or desirable, end point of current developments but views the law as part of a
broader domestic and international negotiation over the end point of transition and the
democratic legitimacy of the polity that results. The term, in remaining open as to the
future, rather than automatically equating resolution of the indeterminacy of current
regulation of post-conflict dilemmas by international law with being “a good thing,
views the ambiguities of the law as deriving from agonistic processes of challenge and
counter-challenge between different domestic actors, and between domestic actors and
international actors. However, the term also is more than discursive as the emergent
legal re-articulations of international law attempt to sketch out some broad parameters
within which negotiated settlements should fall.

The term lex pacificatoria, in contrast to jus post bellum as a new legal regime, signals
openness to the possibility that the useful purpose of international legal regulation of
peace settlements is not to regulate negotiation outcomes, but rather to set out such
broad normative parameters that support the idea that negotiated outcomes should be
both capable of implementation and accord with some sense of justice, while leaving
room for the contestation over what concepts such as “accountability,” “justice”, and
even “peace” require.

It would be possible to use the term jus post bellum in this same way and this, in my
view, would be its most useful invocation. The discussion of the possibility of jus post
bellum is useful to better understanding the relationship of international law and inter-
national organizations who claim to uphold it to the resolution of intra-state conflict.
However, in my view the term lex pacificatoria provides a better descriptive starting
point because it better captures the dynamic relationship of international law to peace
settlements and their implementation. Ultimately, however, it is not important to have
a battle over Latin terms if we can recognize and counteract the ways in which the names
we choose start to tell stories about the current state of play and the law’s future directions
and ambitions.

In my view, what is important to recognize in our discussion of international law’s
possibilities is that its most important role may be to hold open the middle space of
political compromise and contestation over concepts such as legitimacy, democratic
participation, and effective accountability rather than trying to proscribe transition in a
new legal regime. This space, paradoxically, might best be held open by resisting pro-
jects of legal clarification and development, in favor of living with law’s partial application
because we view uncertain legal formulations as able to articulate the importance of
normative concepts such as accountability or even democratic participation, while
also recognizing that in practice such concepts can only come into being by agreement
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between people and groups of people who hold widely differing views as to what they
entail. This vision of law’s role requires letting go of the concept of legal regulation of
peace agreement practice within binary categories of lawful and unlawful and embrac-
ing a more messy, uneasy, and uncertain world of negotiated justice that must harmo-
nize a seemingly impossible dual commitment to a normative understanding of what
justice requires and a commitment to on-going negotiation over what justice means.
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The Gentle Modernizer of the Law
of Armed Conflict?

Inger Osterdahl*

I. Introduction

The thesis of this chapter is that the emerging jus post bellum constitutes an adaptation
of the law to the realities of modern armed conflict. The adaptation to the reality of this
particular part of the law of armed conflict—relating to the ending of conflict and the
period after the end—will carry with it changes in the other parts of the law relating to
armed conflict. The emergence of the category of jus post bellum itself as well as differ-
ent aspects of the contents and structure of jus post bellum will have spillover effects on
related areas of the law. It will also lead to the indirect transformation of the previous
two parts of the law of war, namely, jus ad bellum and jus in bello. The resulting change
will be considerable: not only is a new field of armed conflict law crystallizing—jus post
bellum—but the existing jus ad bellum and jus in bello will be fundamentally affected
as well."

As it is developing, jus post bellum challenges the current conceptual structure of the
law of armed conflict. In fact, jus post bellum will break up the current conceptual struc-
ture and contribute to the creation of new ones along lines sketched in the following
sections of this paper. Jus post bellum will move the focus of attention of the law away
from the beginning towards the middle and end of armed conflict. The perspective of
the law of armed conflict will be different and the emphasis of the considerations made
within the framework of the law will be different from today. The end will always have
to be in sight when a war is launched. The norms surrounding the conduct and the end-
ing of the war will become more important than the norms concerning the beginning
of the war.

As to content, the introduction of jus post bellum will move the focus away from
military necessity toward humanitarian values.? Jus post bellum will also make armed
conflict law less state-centered and more people-centered. This contribution will not
focus on the normative content of jus post bellum, but it will presume that the purpose

* Professor in public international law, Uppsala University. Writing this contribution was made possible
by a grant from the Bank of Sweden Centenary Fund (Riksbankens jubileumsfond).

! The “gentle” in the title of this chapter is a reference to the work of Martti Koskenniemi—most imme-
diately the Gentle Civilizer of Nations (Cambridge University Press 2002)—which I admire and allow myself
to be greatly inspired by, without necessarily sharing the theoretical outlook. The “gentle” in the title of this
chapter also refers to the indirectness of the influence of jus post bellum on the other two parts of the law
on armed conflict. Jus post bellum will introduce changes in these other two bodies of law indirectly. On the
subject of “gentle;” further, whether the change in the law of war would be “gentle” in any true sense of the
term is a different matter; I will come back to aspects of the changes that might be called “gentle”

* For a similar, humanitarian, perspective, see Daniel Thiirer and Malcolm MacLaren, “‘Tus Post Bellum’
in Iraq: A Challenge to the Applicability and Relevance of International Humanitarian Law” in Klaus Dicke
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of jus post bellum is to achieve a just and stable peace based on democracy, human
rights, and the rule of law.’

In today’s world, a liberal democratic ideology has developed internationally which
includes democracy, human rights, and the rule of law as fundamental building blocks.
This ideology has been pushed by Western Europe and the United States and began
spreading to other parts of the world after the end of the Cold War. Demands for
democracy, human rights, and the rule of law have also been heard from below, most
recently during the upheavals in the Arab world in the spring of 2011. Considering the
prevailing force of the liberal democratic ideology around the globe, and considering that
many international organizations who are and presumably will be important actors in
the field of jus post bellum are actively promoting these values (and make 